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SUPPLEMENTARY ACT  A/SA…/6/10 ON A UNIFORM LEGAL FRAMEWORK ON FREEDOM OF EXPRESSION AND RIGHT TO INFORMATION IN WEST AFRICA 

THE HIGH CONTRACTING PARTIES,
MINDFUL of Articles 7, 8 and 9 of the ECOWAS Treaty as amended establishing the Authority of Heads of State and Government and defining its composition and functions;

MINDFUL of Article 66 of the said Treaty relating to the press which engages Member States particularly to maintain freedom of access for professionals of the communication industry and for information sources, as well as facilitating exchange of information, ensuring respect for the right of journalists, encouraging investments in the communication industries, modernising the media and promoting and encouraging dissemination of information in indigenous languages;
MINDFUL of Article 9 (7) of the Protocol A/P.1/7/91 relating to the Community Court of Justice which confers jurisdiction on the Community Court to determine cases of violations of human rights; 

CONSIDERING that the right to freedom of expression and right to information are fundamental human rights enshrined in the United Nations Declaration of Human Rights, the International Covenant on Civil and Political Rights, the African Charter on Human and People’s Rights, the Declaration of Principles on Freedom of Expression in Africa adopted by the African Commission for Human and People’s Rights, the Declaration of Principles on the Practice of Journalism, the Protection of the Profession and the Role of Media Practitioners in the West African Integration Process, the ECOWAS Conflict Prevention Framework, the Standard ECOWAS/WAJA Framework for Collective Agreements as well as in our national constitutions;

CONSIDERING that respect for freedom of expression and the people’s right to information as well as the generation and dissemination of information are indispensable imperatives of a democratic society and that access to information is an essential condition and mechanism for the realization of the sovereignty of the people, for ensuring effective public participation in decision making and ownership of policies and programmes, greater transparency in public affairs and the accountability of governments to the people, and are in addition essential tools in checking corruption, abuse of power and arbitrariness, and enhancing good governance and the delivery of social and economic rights to the people;

CONSIDERING that education and literacy are essential conditions for the full enjoyment of the right to information and further that large sections of our populations are illiterate and thus are disabled from enjoying the full benefits of access to information concerned;
REAFFIRMING our recognition of the Right to Information as a fundamental human right which is the touchstone of all freedoms that the United Nations is consecrated to;

SOLEMNLY REAFFIRMING our individual and collective commitment to Freedom of Expression, including media freedom and individual freedom, as a pre-eminent prerequisite for democracy and good governance; 
CONCERNED that there is a culture of denial to citizens of access to information on public matters in governmental bureaucracies and public institutions;
RECOGNISING at the same time that freedom of expression should not be used to spread or promote hatred or to incite people to discriminate on grounds of race, ethnicity, gender, religion, or other sectarian considerations or used as a license to damage the good name and reputation of others;

TAKING INTO ACCOUNT the central role of the mass media and other means of mass communication in ensuring the optimum realization of freedom of expression and citizens’ right to information and in promoting accountability of governments to the people, the free and unhindered flow of information, the expression of divergent and dissenting opinions and vigorous public debate, and in assisting the people in making informed decisions and nurturing a culture of tolerance and openness and thereby strengthening democracy;

AWARE that any successful attack on human rights and democracy often starts with suppression of the freedom of the media;
CONVINCED that media practitioners play a critical watchdog role in a democracy as the transmission belt of information and in ensuring the accountability of government to the people;

RECOGNISING the need to protect media practitioners from physical attacks including killings, and to protect the sources of journalists;
CONVINCED of the cardinal importance of providing special protection for political expression, including expression on governmental and public affairs as a hallmark of democratic governance;
NOTING the strategic role of the broadcast media in Africa given its capacity to reach a wide audience due to the comparatively low cost of receiving transmission and its ability to overcome barriers of illiteracy;

CONSIDERING that there are still on the statute books of member states, laws unduly restrictive of freedom of expression and the right to information many of which were passed during the era of colonialism to hold in subjugation the indigenous populations and that such laws constitute an affront to a free people in a democratic society;

CONSIDERING further the evolving human rights environment in Africa and the sub region, especially in the light of the adoption of the Supplementary Protocol to the Protocol on the Community Court of Justice that recognises the jurisdiction of the Community Court of Justice to determine human rights violations;

RECOGNISING the need to develop a common legal framework for freedom of expression including the press and the media and for promoting and regulating the peoples’ right of access to information as an important step in harmonising laws in our sub-region and promoting the attainment of the objectives of the Revised Treaty and a vision of a union of West African states sharing a common culture of free expression; 
DESIROUS to adopt a uniform legal framework on freedom of expression and right to information in West Africa in order to harmonise and improve freedom of expression within ECOWAS, while protecting the rights of individuals

AFTER the recommendation of the meeting of the Ministers of information of ECOWAS held on January, 2011; 

AFTER the opinion of the ECOWAS Parliament dated on January 2011;
HEREBY AGREE AS FOLLOWS:

Article 1: Guarantee of the right to freedom of expression and independence of the media

1. Freedom of expression and information, including the right to seek, receive, and impart information and ideas, either orally or in writing or in print, in the form of art or signs and symbols and through other forms of media of mass communication and new information and communication technologies across all frontiers without limitation is a fundamental human and inalienable right to which all persons are entitled and is an indispensable condition for democracy.

2. Every person shall have equal opportunity to exercise the right to freedom of expression and to access information without discrimination. To this end the State Parties shall endeavour to provide adequate facilities for persons living with disability to exercise fully these fundamental human rights. 

3. Political expression and speech on public affairs shall enjoy special protection and shall not be penalized; accordingly where public officials sue for defamation the publisher of the offending material shall bear the burden of proving that she/he took reasonable steps in verifying the allegation, that the allegation was made in the public interest and in good faith, without knowledge that it is false.

4. The freedom and independence of the mass media is hereby guaranteed.

5.  There shall be no censorship and no one shall be subject to arbitrary interference with his or her right to freedom of expression. 

6. The editorial independence and integrity of the media whether private or public shall be protected.

7. Any restriction on freedom of expression shall:

a) be provided by law;

b) correspond to a necessary and legitimate purpose in protecting the rights of the individual or the public interest sufficiently pressing to outweigh the public interest in, and fundamental importance of, freedom of expression in a democracy;

c) be proportionate to the legitimate aim pursued or sought to be protected.

Article 2: Civil defamation and Press offences

1. Expression that interferes with the right to fair trial or the integrity of the judicial process; is likely to cause a real risk to national security; incites people to violence; xenophobia; ethnic or racial hatred and violence may be subject to criminal sanctions where:

a) the publisher acted in bad faith knowing the publication to be false or reckless whether it be true or false; 

b) there is a direct causal link between the threatened harm and the expression; 

So however that the penalty shall be proportionate to the harm caused.

The procedure of preventive detention and flagrante delicto for press offenses is proscribed.
2. There shall be no criminal sanctions, be they fines or terms of imprisonment for mere expression, and in particular the offence of: 

a) Sedition;

b) False news;

c) Insult laws;

d) Criminal defamation/libel, including the offense against the president or of defaming the president or other high public officials, is inconsistent with the right to freedom of expression and the essential values of a democratic and tolerant society.

3. All persons however have a right to the protection of their reputation and good name as well as their privacy and shall be entitled to institute personal legal proceedings for the protection of their reputation and privacy by recourse to civil action and not criminal prosecution.

4. Any medium for the dissemination of information to the public which publishes any matter about or of another person shall be obliged to publish a rejoinder, if any, from the person in respect of whom the publication was made or the agent thereof.  The rejoinder shall be proportionate to, and be given the same prominence as, the offending publication.

            5. The Government shall not at any time bring any suit in defamation on behalf of any public officer, or initiate any lawsuit for the protection of the reputation of the state. 

6. The award of damages in a defamation suit shall:

a) Be compensatory in nature and not penal;

b) Be proportionate to the nature of the act alleged; and 

c) Not be calculated to reduce the person to pauperism or result in the collapse of the media organization. 

In determining the seriousness of the offending allegation, the following criteria shall be taken into consideration:

a) the degree to which the publication damages the reputation of the party in the eyes of the public

b) whether or not the publisher had any basis for making the alleged publication

c) whether or not she/he took reasonable steps to verify the information she/he published, and; 
d). whether or not she/he acted in good faith and in the public interest, 
Article 3: Regulation of Print and Broadcast Media
1. There shall be differentiation between the regulation of the print media and the broadcast media.

a. Print media

2. There shall be no requirement of any license or approval by any authority for the publication of a newspaper or other magazine of print media.

3. The registration for the newspaper or other print media shall be a simplified administrative procedure and merely for the purposes of informing the public of the ownership and publication, address and existence of the print medium and as such may be registered as a sole proprietorship, partnership or a limited liability company. To this end, no fees or financial deposit shall be required for the publication of a newspaper or other print media. The national media regulatory commission shall be notified of the registration of the newspaper.

4. Excepting the obligation to deposit copies of print media in public libraries and archives, there shall be no requirement for the depositing of copies of print media with any public authority.

Broadcast media 

Principles guiding broadcasting:

5. The airwaves are a public resource and belong to the people and broadcasting is or should be about their priorities, experiences and aspirations. 

6(a) Broadcasting is accordingly a public trust held by the operators of a broadcasting frequency

6. 6(b) Broadcasting shall not be used for any personal interests, privileges and needs of their owners or proprietors, relatives, friends or supporters as against the public interest. 
7. The object of the broadcast media shall be to promote freedom of expression, universal access, plurality, equity and participation, diversity, national identity, cultures and languages and quality in broadcasting service and to inform, entertain and educate and provide a forum for participation, discourse and critical debate on public affairs. They shall also promote values and norms which foster the well being and corporation of the various groups of the society.
8. Broadcast operators shall uphold the principle of accuracy, fairness, balance and right to reply.

9. The people of the sub region are best served by a plural form of broadcasting services which shall include public broadcasting, (private) commercial broadcasting and, particularly community broadcasting, which shall have specific regulations to encourage their formation and sustenance.
10. Digital broadcasting and citizen journalism which make use of modern communications technologies for disseminating information shall be given full recognition and protection by State Parties.

Article 4: Classification of broadcasting services

Public service broadcasting: 

1.The state and government controlled broadcasters shall be transformed into public service broadcasters accountable to the public in accordance with the following principles:

a) A public service broadcaster is a radio or television station that is owned by a public statutory body, sufficiently funded by the public purse (the state) to ensure its editorial independence and which is accountable and accessible to all strata of the population as represented by an independent board and serves the overall public interest in its diversity, 

b) A public service broadcaster shall operate under the professional ethos of fairness, balance and accuracy in presenting content.

c) The public service broadcaster shall be adequately funded in a manner that protects it from arbitrary interference with its budget.

d) The public service broadcaster shall strive to ensure that its transmission system covers the whole territory of the country and that it broadcasts in languages that take account of the diversity of the population and their culture.

e) A public broadcaster shall be governed by a board of directors, including the chief executive that shall be appointed by the national media regulatory commission. 

2) In appointing a member of the board of director of a public service broadcaster, the following criteria shall be taken into consideration:

a) whether the person is free expression friendly 
b) whether the person has a legal background or knowledge of electronic/ broadcasting/technical issues, programming or knowledge of business management;

c) to avoid conflict of interest, whether the person has an interest in commercial broadcasting;

d) gender and national balance; and

e)  a fixed tenure of office.

3. The editorial independence and integrity of the public service broadcaster shall be assured.  

(Private) commercial broadcasting

4. A commercial broadcaster is a radio or television station that is privately owned and operated for profit and controlled privately by independent commercial groups or individuals.

Community broadcasting:  

5. Community broadcasting is broadcasting service provided for a specific community by a radio or television station broadcasting service that is for, by and of a specific community whose ownership and management are representative of the community which is non profit, non partisan and non sectarian,

6. The fees for the authorization and allocation of frequency for community broadcasting shall be such as not to constitute an obstacle or disincentive to the establishment of a community broadcaster. 

7. The programming of a community broadcaster shall reflect the needs of a community, including social, cultural and religious needs; focus on programmes that highlight grassroots community issues including rights, development, education, health and environmental matters as well as general news; promote community participation in access and a sense of shared community among the people; and promote the improvement of quality of life of members of the community.

Article 5: Independent Regulatory Bodies for Broadcasting and Telecommunication
1 Any public authority that exercises powers in the area of broadcast or frequency control and management shall be independent and adequately protected against interference, particularly of a political or economic nature

Licensing/Authorisation and Allocation of frequencies: 

2. The body responsible for representing the state in the International Telecommunication Union shall be responsible for frequency management generally and shall be independent from interference of a political or economic nature in the performance of its functions.   It shall be responsible for determining frequencies for broadcast services and for licensing/authorsation and allocation for broadcasting with the approval of an independent national media regulatory body. 
The independence of the national media regulatory body: 

3. There shall be an independent national media regulatory body that shall be responsible for:

a) promoting and ensuring the freedom and independence of the mass media;

b) promoting and ensuring the highest professional standards among journalists and in the mass media generally through the making of regulations. 

c) hearing complaints against journalists and media houses and resolving disputes arising from such complaints.

d) giving approval for the licensing/authorization and allocation of broadcast frequencies by the body responsible for frequency control and management; 

f) ensuring broadcast organisations comply with their contract of performance and conditions of license/authorization and the law; and

g) imposing sanctions, including cautions and fines, where a broadcast organisation fails to comply with broadcast standard, its contract of performance or conditions of licence/authorizing and the relevant laws

      4. Every application for frequency liscense/authorization and allocation shall be in writing and in accordance with a prescribed form.

     5. In licensing/authorising the allocation of frequencies for broadcasting, the following criteria shall be complied with: 

a) the establishment of clearly laid down procedure for the allocation of frequencies

(b) transparency in the process of allocation of frequencies, including, where possible, public hearings in respect of applications for frequency licensing/authorisation

(c) equitable allocation of frequencies to cater for the legitimate interests of the three sectors of broadcasting and for society as a whole in its political, social, occupational, cultural, gender, ethnic, religious and demographic diversity.

(d) clearly stipulated timelines within which a decision is made as to whether  or not to grant or refuse an application and where an application is       refused, the grounds for refusal shall be stated in writing so as to give a right of appeal to the media house.

6. Any person whose application for frequency is refused shall be notified in writing within a specified period and shall have a right of appeal to a court of law.

7(a). The independent national media regulatory body shall not be subject to the control or direction of the government or any other authority or interest except the Constitution.

        7(b) The mode of appointment of members of the regulatory body shall be such as to insulate it from executive control.  To this end, membership of the regulatory body shall be made up of nominees from the major independent civil society organisations, such as the trade unions, the journalists association, the religious bodies, the bar association, the artistic, literary and cultural actors and institutions responsible for the education and training of journalists, other representatives of society and representatives of parliament and appointees of the President. The representatives parliament together with the appointees of the President shall however be less in number than the representatives of the independent civil society organisations. 

8. The national media regulatory body shall nominate for appointment by the Head of State or Head of Government members of the board of directors and the chief executive of the state-owned media.

Article 6: Economic measures and support to the media
1.The State Parties shall promote a general conducive environment in which the media can operate.

2.The State parties shall not use their power over placement of public advertisement to interfere with media content or discriminate among media houses.

3.The State Parties shall adopt effective measures to avoid undue concentration of media ownership, while ensuring that such measures do not inhibit the development of the media sector as a whole.
4.The State Parties shall endeavour to mitigate the financial burden incurred by the media in their work through the following:

a) Indirect subsidy:

- Tax Rebate for media organisations


- Waiver of Import and Excise duties on broadcast equipment, printing materials and input.
b)Direct subsidy:

- Establishment of Training Institutions for Journalists 

- Provision of Common facilities 
- Establishment of a press Development Fund
Article 7: Guarantee of the right to information as a fundamental human right

1.Every person has the right of access to information held by public bodies and this right shall be elaborated in full by legislation.

2.The principle of maximum disclosure of information held by government and public bodies is hereby guaranteed.

3.The government and public bodies shall continuously disseminate information to the public on their constitutional and statutory mandate and activities, including making use of new information and communication technologies, such as websites to facilitate easy access to information, without any specific request from any person as an essential part of their responsibility to account to the people.  

Extension of Coverage to private bodies

4.Private bodies whose activities include the provision of public services or are funded by the public purse or who exploit public resources shall be subject to an obligation of disclosure of information on such activities.  In addition, everyone shall have the right of access to information where the information is required for the exercise or protection of his/her fundamental human rights.

Procedure of access 

5.The procedure by which information may be requested for and obtained shall be simplified and, and shall not be steeped in bureaucratic red-tape and be an obstacle to access.

6.There shall be no requirement on the part of the person requesting for information to provide reasons for the information requested for. 

7.The fees for the information, where chargeable, shall be set at the barest minimum required for the reproduction of the information requested.

8.Information requested for shall be disclosed within a specified and reasonable time.

9.All public agencies shall have designated information officers responsible for proper record-keeping and to whom applications for information shall be addressed.

10.It shall be an offence for any official, who with intent to deny the right of access to information requested for, destroys, damages, alters, or conceals the information, or makes a false entry in the records. 

11.The State Parties shall ensure the institutionalisation of efficient and effective information management and record keeping systems to give effect to the right of access to information and efficient and timely administration.

Exemptions

12. Any restriction on the right of access to information must be necessary to protect the rights and freedoms of the individual or the public interest and in particular any limitation shall be:

a)based on a sufficient harm and public interest test and the harm ought to be real and not imagined and there shall be a direct causal link between the disclosure and the harm.

b)reasonably necessary and narrowly formulated and proportionate to the legitimate purpose for which the exemption is necessary. 

13. Disclosure may be withheld if:

a)it is likely to cause a breach of real risk of harm or damage to national security, law enforcement, public order, public health, national defence, sensitive  economic information 

b)  it is likely to prejudice the fair trial of a person or impartial adjudication of    a case by a court of law or quasi judicial body;

c)  it is likely to prejudice parliamentary privilege

d)  it will reveal confidential communication between a doctor and a patient  in connection with the patient’s medical diagnosis or treatment, communication between a lawyer and client, disclosure involves unreasonable disclosure of information concerning the personal affairs of the individual; 

e)  it is likely to reveal a trade secret, technical, economic or financial secret  or business secret;

14.There shall accordingly be no blanket exemptions or limitations to the right to information.

15.Disclosure of otherwise exempt information is justified where disclosure reveals evidence of:

a) contravention of, or failure to comply with, a law;

b)an imminent and serious risk to public safety, public health or the environment;

c)miscarriage of justice;

d)abuse of authority or a neglect in the performance of an official duty;

e)  greater harm than the harm that will be done by non disclosure and the benefits of disclosure outweigh the harm or danger that could occur in the event of non disclosure. 

16.Information on public affairs classified as exempt shall cease to be exempt on the expiry of a reasonable period specified by law after the information came into existence   

Refusal of application and right to review

17. Where information is refused, the applicant must be informed in writing and the reasons for the refusal given. Failure to reply to an application for access to information within the stipulated time shall be considered a refusal to grant access to same. 

18. A person aggrieved by decision in response to a request for information shall have the right to apply for a review of the decision, in the first instance to the information commission and thereafter to a court of law.  

19. In proceedings for a review of a decision of a person who has authority to grant or refuse access to information requested for, the burden of proof that the decision is justified lies on that person.

20. No journalist shall be penalised for publishing classified or confidential information where she/he has herself/himself not committed a wrong in obtaining it. It is the responsibility of public authorities to protect legitimate confidential information they hold. 

21. The information officer who refuses to disclose information requested for bears the burden of justifying his or her decision 
Article 8: Independent enforcement body – Right to information

There shall be an independent body responsible for the enforcement, monitoring and implementation of the right of access to information legislation and for the mass education of the public and for the training of officials charged with the responsibility of providing information and for establishing effective training manuals and methods that promote international best practice. It shall also hear appeals emanating from requests to grant access to information requested for.
Article 9: Sanctions

1. A person who with intent to deny a right of access in terms of this Act:
a. Destroys, damages or alters the information 

b. Conceals the information or

c. Falsifies the information or makes a false record; 

commits an offence and is liable on conviction to a fine or a term of imprisonment.
Article 10: protection of journalists

Attacks on media professionals and other persons exercising their right to freedom of expression:  

1.State parties are under an obligation to take effective measures to prevent attacks on media practitioners (journalists), such as murder, kidnapping, intimidation and or, threats against them in the performance of their duties, and where they do occur, to investigate them, punish perpetrators and ensure that victims have access to effective remedies. 

2.In times of conflict, the State parties shall respect the status of media practitioners as non-combatants. 

Protection of Sources of Information

3. Media professionals shall not be required to reveal confidential sources of information or to disclose other material held for journalistic purposes except in accordance with the following principles:

a)the identity of the source is necessary for the investigation or prosecution of a serious crime, or the defence of a person accused of a criminal offence;

b)the information or similar information leading to the same result cannot be obtained elsewhere;

c)the public interest in disclosure outweighs the harm to freedom of expression; and

d)disclosure has been ordered by a court, if it is satisfied after a full hearing.

Status of a journalist

A journalist is a trained person who earns a living by the practise journalism, the gathering and dissemination of information about events, trends, issues, and people while striving for viewpoints that are not biased, and includes various types of reporters, editors and visual     journalists, such as photographers, graphic artists and page designers.

Collective agreements: 

4. State parties shall encourage and facilitate the negotiations and the signing of collective agreements between media organisations and the journalists they employ in line with the Standard ECOWAS/WAJA FRAMEWORK COLLECTIVE AGREEMENT.
Article 11: Implementation
The State Parties in collaboration with stakeholders shall:
a) take all necessary measures to create conditions under which the media and government shall interact as a means of building trust and dispelling prejudices;

b)comply with international and regional agreements relating to the freedom of expression which they have ratified such as: The African Charter on Human and Peoples’ Rights; Universal Declaration on Human Rights; International Covenant on Civil and Political Rights; Declaration on Principles of Freedom of Expression;

c)take all necessary measures to ensure the passage of a right to information law that is consistent with this Act and that all laws or regulations affecting   freedom of expression are consistent with this Act. 

Article 12: Precedence of Act over secrecy and confidentiality laws
The provisions of this Act shall take precedence over any other law on confidentiality and state secrecy and State Parties shall review, amend and repeal such confidentiality and secrecy laws so as to bring them into conformity with the provisions of this Act. 
Article 13:       Amendment  and Revision
1.
Any Member State, Council of Ministers and ECOWAS Commission may present their proposals for the amendment or revision of this Supplementary Act.  

2.
Proposals which do not emanate from the ECOWAS Commission shall be submitted through it.  The Commission shall transmit the proposals to the Member States latest thirty (30) days after their reception.  The Authority shall consider the proposals for amendment or revision at the end of the three-month deadline granted to Member States.  

3. Amendments or revisions shall be adopted by the Authority and shall enter into force upon their publication in the Official Journal of the Community. 

Article 14 :      Publication

This Supplementary Act shall be published by the ECOWAS Commission in the Official Journal of the Community within thirty (30) days of its signature by the Heads of State and Government.  It shall also be published by each Member State in its Official Journal within the same time-frame as that specified above, after due notification by the Commission.

Article 15:      Entry into force
This Supplementary Act shall enter into force upon its publication.  Consequently, Member States shall undertake to commence the implementation of its provisions upon its entry into force.

Article 16 : 
  Depository Authority
This Supplementary Act shall be deposited with the Commission which shall transmit certified true copies thereof to all Member States and shall register it with the African Union, the United Nations and such other organisations as may be determined by Council.

IN WITNESS WHEREOF, WE, THE HEADS OF STATE AND GOVERNMENT OF THE ECONOMIC COMMUNITY OF WEST AFRICAN STATES, HAVE SIGNED THIS SUPPLEMENTARY ACT

DONE AT ABUJA THIS………………. DAY OF ...... 2011
IN SINGLE ORIGINAL IN THE ENGLISH, FRENCH AND PORTUGUESE LANGUAGES, ALL THREE (3) TEXTS BEING EQUALLY AUTHENTIC
� Portion in red added by the ECOWAS Ministers


� Article 2 sub 2 in red removed by ECOWAS Ministers


� Article 2 sub 5 in red removed by ECOWAS Ministers





