Draft Bill 

The right of access to information

Preamble

The right of access to information is considered to be one of the fundamental rights and freedoms stated by the Constitution and enacted by the Royal decree (“Dahir”) number 1.11.91 dated July 29, 2011, especially section 27 thereof that states that “Citizens both men and female have the right of access to information held by the public administration, the elected institutions and the bodies vested with public service missions.
The right to information may only be limited by the law, with the goal of assuring the protection of all that concerns national defense, the internal and external security of the State, as well as the private life of persons, of preventing infringement of the fundamental freedoms and rights stated in this Constitution and of protecting the sources and domains specifically determined by the law.”
Reaffirming such right confirms the lasting commitment of the Kingdom of Morocco towards human rights as they are universally recognized, the provisions of Article 19 of the Universal Declaration of Human Rights, Article 19 of the International Covenant on Civil and Political Rights, and Article 10 of United Nations Convention against Corruption that obliges public authorities to enable the citizens to access information and take measures to exercise such right, promoting transparency and reaffirming the culture of good governance.

Considering the highest importance related to the right of access to information in deepening democracy as values, principles and exercise, the law on access to information comes to form real and concrete procedures in order to apply the provisions of the Constitution as well as its lawful and institutional requirements, and a clear expression of a definite political will responding to the needs expressed by qualitative and quantitative development for the administration and society.

On the other hand, such law may contribute, to a large extent, to reaffirming the rule of law, strengthening the legislative edifice, and fostering other legal procedures established by the Moroccan government to enacting a law obliging public authorities, local communities and public institutions to justify their administrative reports, and a law for protecting physical persons in dealing with personal data, and also to create an Archive institution, a Mediator institution, a National Council for Human Rights, and an anticorruption agency .
The legal text hereunder contributes in spreading and supporting openness and transparency rules, fostering the relationship between administrations and individuals, reaffirming participatory democracy, establishing procedures capable of providing ethics in administrative practice, ensuring credibility and integrity in the management of public affairs. It helps citizens, properly, to understand administrative measures and procedures, protect their rights, and then developing their legal and administrative awareness. Providing information, moreover, is considered one of the factors attracting investment and stimulating economy.

The law hereunder establishes a framework to regulate the right of access to information in terms of its scope of application, how to exercise it in a spirit of responsibility and citizenship, in accordance with a clear and easy regulation, with a view to proactive dissemination measures of information capable for its fostering and ensuring its application, as well as the contained exceptions, and penalties for the breach of its provisions.
Title 1

Definitions

Article 1

The terms used in the Law hereunder have the following meanings:

a) Information: data expressed in the form of numbers, letters, drawings or pictures regardless of the medium use, whether paper, electronic format, or other formats whatsoever. 
b) Administrative documents: reports, studies, records, statistics, periodicals, leaflets, memos, correspondence, advisory opinions, administrative reports, orders, judgments and judicial reports.

c) Bodies: each body likely to implement the provisions of such Law, including:

· Public authorities,

· Public institutions,

· Local governments, 

· Parliament,

· Judicial institution,

· Each body subject to general law,

· Each body under the supervision of, o benefitting from the support of, the above-mentioned bodies,

· Any private or state-owned company responsible for managing a public service.

d) The person in charge: employer or employee who is appointed by the concerned body for receiving requests of access to information and delivering the required information. In case of non-appointing or absence of the person in charge, then the president of such body shall be the person in charge.

Title 2

The right of access to information

Article 2

Each citizen both men and women and legal entities that are subject to Moroccan Laws have the right of access to information and documents held by relevant bodies, with a view to the provisions of such Law.

Article 3

Without prejudice to the public interest and private interest of individuals, it is possible to re-use the information that has been published or delivered by the relevant bodies.

Article 4

In accordance with the provisions of articles 15, 16 and 17 of Law N° 69.99 related to the archive enacted by Royal decree (“Dahir”) number 1.07.167 dated November 30, 2007, the right of getting administrative documents delivered to “Morocco Archive”, containing the required information, may not be deemed forbidden.

Article 5

Any relevant body shall appoint one person or several persons, as formal interlocutors, in charge of receiving requests of getting information, delivering the required information, and helping in drafting requests of getting information if necessary.

Article 6

The person in charge shall justify refusing the request of getting information, in part or in whole, in a writing delivered or sent to the applicant in the following cases:

· Failure to provide the required information,

· Information within the scope of exceptions set forth in Article 19 of such Law, and the response shall include, in this case, intentional exception or exceptions,

· The required information published and available for public; the response shall include, in this case, the reference and place where the required information can be got,

· Applications manifestly exaggerated or repeated more than twice, during the same year, issued by the same person and related to the same information,

· The required information is not clear,

The response shall include a reference to the right of the person concerned to challenge the decision refusing the information request.

Title 3

Proactive measures publication to promote the right of access to information

Article 7

The relevant bodies shall publish as much information as possible that is not covered by the exception, in its possession via all available means of publication, especially the information related to:

· Their legislative and regulatory texts, projects and proposed laws,

· Their administrative functions and structures, and information for contact,

· The services it delivers to citizens and clientele and related regulations, as well as the outcome of these services,

· Licenses, permissions and operating licenses,

· Available grievance methods for clients.

· Citizens’ rights and duties toward the relevant body, 

· Jobs offers, employment and beneficiaries lists,

· Regulations, procedures, notes, periodicals, memos, and directories maintained by relevant body or used by employers and employees to do their tasks,

· Guide for staff, agents, and users and their tasks and responsibilities,

· Reports, programs, requests and studies,

· Preparatory works related to making decisions, including the role of inspectorates and oversight bodies,

· Important events related to the important reports and policies affecting the citizens, as soon as they become public,

· Types of information held by relevant bodies with reference to documents available electronically,

· Budget and all financial advertising programs,

· Financial law project and accompanying reports, and messages framing budgets,

· Sectoral budgets of ministries and sectoral budget implementation reports,

· Privacy accounts budgets for the state and domestic financial,

· Citizens’ budget and internet platform for the open budget,

· Public transactions, results and list of beneficiaries, 

· Information including fair and legal competition as well as equal opportunity,

· Economic and social statistics including detailed and anonymous data for research field, population and housing census, and companies.

Article 8
Any relevant body shall take steps facilitating the provision of information and ensuring its obtainment.

Article 9

The relevant bodies shall distribute the information they deliver responding to the requests in its website or other websites.

Article 10

The relevant body shall manage, update, keep and arrange the information in its possession in a way that facilitates the process of its obtaining.

Title 4

Access to information regulations

Article 11

Information is obtained upon a request by the concerned person directly with a receipt delivered by the person in charge specifying with precision and clarity the information they wish to obtain. 

The request can be made through envelope or e-mail with acknowledgment of receipt.

The application form and arrival delivery shall be determined by a legal text.

Article 12

Any person who is unable to submit the application of access to information may apply verbally and the person in charge shall write such verbal application in accordance with the application form stated in the abovementioned Article 11, and give a copy to the concerned person.

Article 13

The person in charge shall be responsible to the request of access to information in a period of 15 days work as from the date of receiving the request.

Such period may be expanded by an additional 15-day period provided that the response is impossible, in part or in whole, to the concerned person’s request in the first period, and such request is related to a wide range of documents, or it needs other consultations before delivering the required information.

The person in charge shall notify the concerned person, previously, about such expanding in writing or via e-mail within the limited time of responding the said request.

The form of responding the request and its content shall be determined by a legal text.

Article 14

The person in charge shall answer the request within a two business days period in urgent cases in which the access to information is necessary to protect a person or his/ her freedom.

Article 15

The access to information shall be free. The applicant shall be responsible for the costs of reproducing the information and sending it to him/ her, with a view to billing public services, laws and regulations in force.

Article 16

If it appears to the person in charge that the requested information is not held by the body he/ she belongs to, but held by other body, the person in charge shall submit the request to the second body within a 5-business days period, with a notification of the person concerned in writing or via e-mail. In this case, the term issued in article 13 shall apply as from the date of receiving the request by the second body. If such body does not have the required information and does not know that another body holds such information. It shall notify the person concerned.

Article 17

The applicant who is not satisfied with the how of dealing with his request for access to information and before going to the National Committee to ensure the right of access to information stipulated by Article 23, may submit a complaint to the president of the relevant body within 60 days following his request. Such president shall take the complaint into account and inform the applicant about the taken decision within thirty (30) days as from the date of its delivery.

The form of complaint and its content shall be determined by a legal text.

Article 18

The applicant, who is not satisfied with the matter of dealing with his request of access to information, or his complaint delivered to the president of the relevant body, may submit a complaint to the National Committee to ensure the right of access to information aforementioned in Article 23. If he is also not satisfied on how such committee deals with his complaint, he may make a claim in court.

Title 5

Exceptions to the right of access to information 

Article 19

Notwithstanding the right of access to information by such Law,

a) the information related to:

1. National defense,

2. Internal and external security of the State,

3. Private individual life,

4. Fundamental rights and freedoms stipulated by the Constitution,
5. Ministerial council and Government council deliberations about the abovementioned exceptions,

b) The disclosed information that leads to a damage to:

6. Relations with other states or intergovernmental organizations, in case of disclosing the information which is submitted by such state or organization on the basis of keeping its confidentiality,

7. The State’s ability to manage monetary, economic and financial policy,

8. Public policy under preparation that does not require consulting citizens provided that such exception does not extend after its adoption in a formal way,

9. Applying related judicial and preliminary regulations,

10. Research and administrative investigations,

11. Industrial property, copyright and related rights,

12. Legitimate and fair competition,

13. Sources of information.
Article 20

If the required information is related to information submitted by a third party on the basis of keeping its confidentiality, such body shall, before delivering the said information, get the acceptance of the third party concerning the delivery of the required information.

In case of negative response, the relevant body shall rule regarding the disclosure or not of the information by taking into consideration justifications submitted by such third party.

Article 21

The relevant body shall disclose the information except information stipulated by article 19 abovementioned after the expiration of 15 years from the date of producing documents containing such information unless; the laws in force  should mention specific deadlines.
Article 22

If only part of the required information included within the scope of exceptions stipulated by article 19, such part shall be deleted from the document and the rest of information shall be delivered to the applicant.

Title 6

National Committee for ensuring the right of access to information

Article 23

A national committee for ensuring the right of access to information shall be created, and it is referred to according to such law by the Committee that performs its tasks in accordance with the provisions of the law hereby.

Article 24

The Commission is made up of 11 members, including the Chairman,  who are all renowned for their integrity, impartiality, competency as well as their respectability, as follows: 

· One magistrate from the Administrative Court and one advisor from the Court of Cassation, both proposed by the  Higher Council of the Judiciary Power ; 

· Two representatives from public authority proposed by the Head of Government ;
· One representative from the House of Representatives proposed by the president of such House, and one representative of the House of Councilors proposed by the president of such House ;
·  One representative from the Moroccan Archives institution proposed by the director of such institution ; 
· One representative from the Central Corruption Prevention Agency (ICPC) proposed by the president of such agency ;

· One representative from the National commission for the monitoring of the protection of personal data proposed by the president of such commission ; 

· One representative from the National Council for Human Rights proposed by the president of such Council ; 

· One representative from civil society associations interested in the field of access to information proposed by the president of the National Council for Human Rights.

The Commission’s president may also, for consultation purposes, summon any party who may contribute to the Commission’s work.
Article 25

Considering the Committee’s president’s proposal, the General Secretary is appointed to manage committee services, and two rapporteurs to help within the scope of appropriations for this purpose.

Article 26

The Committee shall propose a strategy to support continued openness for the relevant bodies in its environment; for that purpose, it is assigned the following:

· Ensuring the proper exercise for the right of access to information,

· Providing advice and expertise to the relevant bodies about the mechanisms of applying the provisions of such law, as well as the proactive publication of the information in its possession,

· Receiving complaints from access to information applicants, and do whatever it takes for a decision, including research, investigation, preview violations and issuing penalties thereon,

· Supervising the disclosure standards, delivering information and ranking the protection and confidentiality of information which shall not be detected,

· Awareness-raising activities about the  importance of providing and making information available and facilitating its access,

· Publishing recommendations and suggestions to improve the quality of regulations on the access to information,

· Participation in training activities related to the fields of access to information,

· Proposing legal and regulatory texts amendments related to the right of access to information,

· Showing opinions about legal or regulatory texts projects relevant, or any potential impact, to the right of access to information,

· Linking cooperation and partnership bonds with bodies and institutions working in the field of transparency, accountability, integrity and corruption control ;
· Tracking and evaluating the implementation of such law.

Article 27

The Committee shall draft its by-laws that define its working methods, applicable regulations and procedures, and addressing complaints procedures in accordance with the provisions of such law.

Article 28

The decisions issued by the Committee concerning the applicant’s access to information complaints are deemed binding for the relevant body. Information relating to applicants may be challenged in court within thirty (30) days from the time of their receipt.



Article 29

The Committee shall inform, on a regular basis, the head of government about all cases of the relevant bodies refrained from the implementation of issued reports concerning the applicant’s complaints for the access of information, and the cases where the relevant bodies refrained from providing the Commission with the necessary information to carry out its functions. The Committee shall publish its reports, opinions, and the complaints it has received and the things it did to address them.
Article 30

The relevant bodies, at the request of the head of government and within the specified deadlines, shall provide to the Committee all the information necessary to carry out its functions.

Article 31

The Committee shall prepare an annual report containing their proceedings results and the recommendations contained in previous reports, as well as suggestions delivered to the government aimed at promoting the right of access to information, and to evaluate the works done in this regard. Such report shall also include details of the Committee’s activities during the whole year, including its financial report.

Title 7

Penalties

Article 32

In addition to the disciplinary penalties stated in the laws and regulations in force, the penalties referred to in this Title shall apply to everyone who breaches the provisions of such law.

Article 33

Any person in charge is subject to the punishment in case he breaches the provisions of such law, according to the following:

· A fine of 500 Dirhams to 3000 Dirhams in case of refusal to respond to the application of access to information within two business days in urgent cases where the access of information is necessary to protect a person or his/ her freedom stated at Article 14 of such law.

· A fine of 1000 Moroccan Dirhams to 2000 Moroccan Dirhams in accordance with the provisions of Article 20 of such law in case of delivering a third party information without his consent.

Article 34

In case of recidivism, the penalties issued in Article 33 of such law are harsher.
When considered in case of recidivism, any person in charge who commits one of the acts stated in Article 33 after a court decision has been rendered against such person, such a decision having the value of res judicata for having committed one of these acts.

Article 35

Any person who violates the provisions of Article 19 of such law shall be guilty of the crime of disclosing professional secrecy in accordance with section 446 of the Code of Criminal Procedure unless such act is considered as the most.

Article 36

Financial penalties stated at the abovementioned Article 33 shall be asserted in conformity with a report taken by the national committee for ensuring the right of access to information based on previews and reports done by committee agents, after enabling the person in charge to give his/ her answer and means of defense.

Article 37

The Committee’s decisions on penalties issued may be challenged before the competent judicial authority, after depositing the maximum fine stated at Article 33.

In the event where the Committee’s report is struck down by the court, the deposited amount shall be delivered to its owner. In the event where the report is upheld by the court, such amount shall be confiscated for the benefit of the public treasury, after deducting the fines decided by the committee.

Article 38

Each violation stated by Article 33 becomes affected by a statute of limitations after a full calendar year, starting from the time it has been committed.
Article 39

No person in charge may be judged judicially or disciplinary in case he or she refuses, in a good faith, to deliver information whose access is authorized under this law.
Title 8

Common provisions

Article 40
Such law shall enter into force after the publication of the related implementation decrees.
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