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Bill No. 23 of 2011

FREEDOM OF INFORMATION BILL, 2011
(Published on 18th November, 2011)

MEMORANDUM

1. Adraft of the above Bill, which it is intended to present to the National Assembly,
1s set out below.

2. On 8th July, 2010, the National Assembly resolved, in terms of Standing Order
60(2), to allow Homnourable Dumelang Saleshando, Member of Parliament for
Gaborone Central, to bring before Parliament, a Private Member’s Bill allowing for
the enactment of a Freedom of Information Act.

3. The object of the Bill is to extend to members of the public the right to access
information in the possession of public bodies by, inter alia —

(@) making available to the public, information about the operations of public bodies
and, in particular, ensuring that the rules and practices affecting members of
the public in their dealings with public bodies are readily available to persons
affected by those rules and practices;

(b) creating a general right of access to information in the possession of public
bodies, limited only by clearly and narrowly defined exemptions in accordance
with well established international standards;

(c) creating a right to bring about the amendment of re s containing personal
information that is incomplete. incorrect, misleading or not relevant to the
purpose for which the record is held: and

(d) fostering a culture of transparency and accountability in public bodies in order
to give effect to the right of access to information.

4. Part IT of the Bill provides for the right of access to information, including the
general right of access to an official record, (clause 5), the duty of pubiic bodies to
publish certain information, (clause 6), how one is to make a request for access.
(clause 10). the methods of access (clause 16) and the publishing of a guide on how to
use the provisions of the Act to exercise the right of access to information (section 21).

5. Part III of the Bill provides for the publication of certain information by public
bodies, including the requirement that certain documents are to be made available
by public bodies for inspection and purchase, (clause 23). and statements are to
be published by public bodies in relation to the possession of certain information,
(clause 24).

6. Part IV of the Bill deals with the categories of exempt information. in respect of’
which access to that information would not be permitted. Exampies of such information
include information relating to national security and defence (clause 29), information
which is subject to'legal professional privilege (clause 32} and information affecting
the national economy (clause 36).

7. Part V of the Bill provides for the right to internal review of decisions of
information officers (section 39), application for internal review (section 40) and
decisions on internal review (section 41).
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8. Part VI of the Bill contains oversight provisions including the establishment of
the Information Commission (clause 43) appointment of the Information Commissioner
(clause 44), functions of the Information Commission (clause 49), investigation of
complaints (clause 51) and the right to appeal against decisions of the Information
Commissioner (clause 53).

9. Part VII of the Bill contains provisions on monitoring and reporting including
voluntary disclosure and automatic availability of certain information (section 54),
reports to the Information Commissioner (section 55), annual reporting to the National
Assembly (section 56) and maintenance of records (clause 57).

10. Part VIII of the Bill deals with miscellaneous matters, such as the duty of
public bodies to act in good faith, (clause 58), correction of personal information,
(clause 59), protection against actions for defamation or breach of confidence, (clause
60), protection against criminal and civil liability, (clause 61), offences, (clause 62),
and the regulation-making powers, of the Information Commissioner and the Minister,
(clause 63).

DUMELANG SALESHANDQO,
Private Member,
Member of Parliament for Gaborone
Central.
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A BILL
—entitled—

An Act to provide for the right of members of the public to access
information in the possession of public bodies.

Date of Assent:

Date of Commencement:

ENACTED by the Parliament of Botswana.

PART I — Preliminary

1. This Act may be cited as the Freedom of Information Act, 2011,
and shall come into operation six months after the date that it is published
in the Gazette.

2. (1) In this Act, unless the context otherwise requires —

“access fee” means a fee prescribed under section 15.

“applicant” means a person who has made a request for access to
information in accordance with section 10 or any person acting on
behalf of that person;

“day” means any day other than Saturday, Sunday or a public holiday;

“exempt information” means information that is exempt from access by
virtue of any of the provisions of Part I'V;

“information” means any information regardless of form or medium in
the possession, custody or under the control of a public body to
whom a request is made;

“information officer” means a person designated as the information
officer in accordance with section 9;

“internal review request” means a request made by an applican
party for internal review of a decision of the information
accordance with section 39;

“personal information” means information about an individual, including —

(a) information relating to the race, national or ethnic origin, religion,
age, sex or marital status of the individual;

(b) information relating to the education or the medical. psychiatric,
psvchological, criminal or employment history of the individual
or information relating to financial transactions in which the
individual has been involved:

(c) any identifying number, symbol or other particular assigned to
the individual;

(d) the address, telephone number. fingerprints or blood type of the
individual:
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(e) the personal opinions or views of the individual except where
they relate to another individual;

(f) correspondence sent to a public body by the individual thatis
impliuitly or explicitly of a private or confidential nature. and
replies to such correspondence that would reveal the contents of
the original correspondence; and

(g) the views or opinions of another individual about the individual;

“private body” means —

(@) anindividual who carries on or has carried on any trade. business
or profession, but only in such capacity;

(b) a partnership which carries on or has carried on any trade, business
or profession; or

(¢) any former or existing juristic person or any successor-in-title,

but excludes public bodies;

“public body” includes —

(a) Parliament or a committee of a Parliament;

(b) the Cabinet as constituted under the Constitution;

(¢) 2 Ministry or a department or division of a Ministry;

(d) alocal authority:

(e) a statutory corporation or body, responsibility for which is
assigned to a Minister;

(f) acommission established under the Constitution or any other law;

(¢) a body corporate or an incorporated body which is owned or
controlled or substantially financed by funds provided by the
Government but only to the extent of such financing;

(h) any private body carrying out a statutory or public function,
provided that it is a public body only to the extent of its statutory
or public function;

() any other body designated by the Minister by regulation made
under this Act, Lo be a public body for the purposes of this Act;

“responsible Minister”, in relation to a public body. means —

(a) the Minister of Gowmmem to whom responsibility for the public
body is assigned; or

(b) such Minister as the President may. by Order, declare to be the
responsible Minister of the public body for the purposes of this
Act;

“record” means any recorded information —

(a) regardless of form or medium:

(b) in the possession or under the control of that public body: and

(¢) whether or not it was created by that public body;

“third party” means a person other than a public body or the applicant.
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body” under subsection (1) —

(i) acourt, or the holder of a judicial office in his or her capacity
as the holder of that office, shall not be regarded as a public
body, and

(i) aregistry or other office of court administration, and the staff
of such registry or other office of court administration in their
capacity as members of staff in relation to those matters which
relate to court administration, shall be regarded as part of a
public body; and

3. This Act shall apply —

(a) toallinformation and records of a public body except information
specifically exempted under this Act; and

(b) to the exclusion of the provisions of any other enactment that
prohibits or restricts the right to access information or is
inconsistent with the provisions of this Act.

4. This Act binds the State.

PART IT — Right of Access to Information

5. Notwithstanding any law to the contrary and subject to the
provisions of this Act, every person shall have the right to access
information held or under the control of a public body.

6. Each public body shall publish the following information produced
by or in relation to that body as soon as the information is generated or
received by the public body —

(a) information c g interpretations or particulars of legislation

administered by the body;

(b) manuals, policies, procedures or rules which have been prepared
for, or are used by, officers of the public body in making decisions
or recommendations or providing advice to persons outside the
body with respect to rights, privileges or benefits, or to obligations,
penalties or other detriments, to or for which persons may be
entitled;

(c) contracts entered into by the body for provision of services to or
on behalf of the body where the amount payable under the contract
is in excess of P50, 000;

(d) the budget and expenditure plans for the current financial year and
any previous financial years from the date of the commencement
of this Act; and

(e) any other information as directed by the Information Commissioner.
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7. A public body shall give an applicant access to information where —
(a) arequest for access to the information in accordance with this Act is
duly made by the applicant;
(b) accessto the information is not refused on the basis of the provisions
of Part IV; and
(¢) any fee prescribed under section 15 that is required to be paid before
access 1s granted has been paid.
8. Nothing in this Act shall prevent a public body from publishing or
giving access to information otherwise than as required by this Act,
where it has the discretion to do so or is required under any Act to do so.

9. (1) Every public body shall as soon as practicable, but not later
than six months after the date of commencement of this Act designate
an information officer for the purposes of this Act:

Provided that if a public body fails to designate an information
officer. the head of the public body shall be the information officer for
the purposes of this Act.

(2) The information officer shall have the powers, duties and functions
that are conferred or imposed on that information officer by this Act.

(3) If it is necessary to enable a public body to comply with the
requirements of this Act, the head of that public body shall designate a
person or persons as deputy nformation offi

(4) A s information officer ma
and functions of an information officer.

(5) Each person designated as a deputy information officer shall be
subject to the supervision of the information officer of that public body
in the performance of the powers. duties and functions under this Act.

16. (1) A person who wishes to obtain access to information shall
make a request in writing in a form prescribed by the Information
Commissioner. to the information officer of the public body concerned
at the postal address. fax number or electronic mail address of the
information officer.

(2) The form of a request for access prescribed for the purpeses of
subsection (1) shall require the applicant —

(a) to provide sufficient particulars to enable the information officer

to identify —
(1) the record or information requested. and
(i) the applicant:

(b} to indicate which of the methods of access referred to in section 16

is required;

(¢} to specify the address of the applicant; and

() if the request 1s made on behalf of a person, to submit proof of

the capacity in which the applicant is making the
reasonable satisfaction of the information officer.
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to give any reasons for requesting the information.

11. (1) Where a request is made to a public body for access to
information and the request has not been directed to the appropriate
public body, the public body to which the request is made shall, within
five days of receipt of the request, transfer the request to the appropriate
public body and inform the applicant of such transfer in writing.

(2) Where a request is transferred to a public body in accordance
with this section, it shall be deemed to be a request made to that public
body and such public body shall dispose of the request in accordance
with the time limit specified in section 13.

12. (1) A public body shall take reasonable steps to assist the
following persons to make a request in a manner which complies with
section 10 —

(a) any person who wishes to make a request under section 10 (1); or

(b) any person who has made a request which does not comply with

the requirements under section 10 (2).

(2) Where a request is made to a public body under section 10 (1),
for access to information, the public body shall not refuse to comply
with the request on the ground that the request does not comply with
section 10 (2), without first giving the applicant a reasonable opportunity
to consult the public body in order to make the request in a manner that
complies with that section.

(3) Notwithstanding section 18. a public body shall take reasonable
steps to assist any person in the exercise of any other right under this Act.

13. A public body shall take all reasonable steps to enable an applicant
to be notified of the decision on arequest, including a decision for deferral
of access under section 17, as soon as practicable, but in any case not
later than 14 days after the day on which the request is made.

14. A public body shall give an applicant access to information, after a
decision is made not to grant a request for access to that information on
the ground that it is exempt information, where —

(a) it is practicable for the public body to grant access to the
information with such deletions as to make the informaton not
to be exempt; and

(b) the applicant subsequently indicates, in writing. after being
informed of the possible granting of access to the information
with the deletions under paragraph («). that he or she would wish
to have access to such information.

15. (1) No fee shall be charged by a public body for the making o

request for access to information or in relation to time spent by a public

body in —

(a) searching for the information required:

(b) examining the information to determine whether it contains

exempt information or deleting exempt information from a record: or

(c) transcribing the information.
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copies. or copies in some other form., such as on tape, disk, film or other
material, the applicant shall pay the prescribed fee. )

(3) Notwithstanding subsection (2) where a public body —

(a) fails to comply with section 13, any access to information to which
the applicant is entitled pursuant to his or her request shall be
provided free of charge; or

(b) fails to give an applicant access to information within seven days
of the payment of the relevant fee pursuant to section 7 (¢), the
applicant shall, in addition to access to the information requested,
be entitled to a refund of the fee paid.

(4) The fees payable by an applicant shall be reasonable and not

exceed reasonable cost incurred in reproducing the information.

(5) No fee shall be payable where the applicant is indigent.

(6) The Minister may, by notice in the Gazerte —

(a) exempt any person or category of persons from paying any fee
referred to in this section;

(b) determine that any fee referred to in this section is not to exceed
a certain maximum amount;

(¢) determine the manner in which any fee referred to in this section
is to be calculated:

(d) determine that any fee referred to in this section does not apply
to a category of records;

(¢) exempt any person or record or category of persons or records for
a stipulated period from any fee referred to in subsection (2); and

(f) determine that where the cost of collecting any fee referred to in
this section exceeds the amount charged. such fee does not apply.

Methods of 16. (1) Where access to information is granted to an applicant by a
aceess public body under this Act. such access may be given by one or more of
the following methods —

(a) a reasonable opportunity to inspect the record and take notes;

(b) provision of a copy or extracts of the information;

(c) delivery of a copy of the information in electronic form;

(d) in the case of information that is an article or thing from which
sounds or visual images are capable of being reproduced, the
making of arrangements for the person to hear or view those
sounds or visual images: or

(¢) in the case of information by which words are recorded in a
manner in which they are capable of being reproduced in the
form of sound or in which words are contained in the form of
shorthand writing or in codified form, provision by the public
body of a written transcript of the recorded words or contained.

{2) Subject to subsection (3) and to section 14, where the applicant
has requested access by a particular method, access shall be given by
that method.
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subsection (2) may be refused, and shall be given by another method,
where the method of access requested —

(a) would interfere unreasonably with the operations of the public

body:

(b) would be detrimental to the preservation of the information;

(c) having regard to the physical nature of the information, would

not be appropriate; or

(d) would involve an infringement of copyright. other than copyright

over the information subsisting in a person other than the public
body.

17. (1) Aninformation officer who receives a request may defer for
a reasonable period, the provision of access to the information if —

(a) the information is to be published within 90 days after the receipt

of the request or such further period as is reasonably necessary
for printing or processing the information for the purpose of
publishing it:

(b) the information is required by law to be published but is yet to be

published;

(¢) the information has been prepared for presentation to a public

body. public officer or a particular person but is yet to be presented:;

(d) the information constitutes a report that has been prepared for

the purpose of reporting to an official body or a person acting in
their capacity as an officer of the State — until the report has been
presented or made available to that body o son or upon the
expiration of 45 days from the date of the request, whichever is
the earlier.

(2) Where the provision of access to information is deferred in
accordance with subsection (1) the information officer shall notify the
applicant in writing:

(a) of the decision as soon as possible but not later than 14 days

after receiving the request:
(b) of the reason for the decision, including the provisions of this
Actrelied on:

(c) of the period for which access is likely to be deferred: and

(d) that the applicant may, within 14 days of receiving notice, make
written representations to the information officer regarding why
the information is required before such presentation.

(3) If the applicant makes a representation in terms of subsection (2)
(d) the information officer, after due consideration of those
representations shall, as soon as reasonably possible but in any event
within five days, grant the request for access if there are reasonable
grounds for believing that the applicant will suffer substantial prejudice
if access to the information is deferred for the period referred to in
subsection (2) (¢).
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18. An information officer dealing with a request for access to
information may refuse to grant access to the information, without having
caused the processing of the request to have been undertaken —

(a) if the information officer is satisfied that the work involvedin
processing the request would substantially and unreasonably
interfere with the normal operations of the public body; and

(b) if, before refusing to provide the information on the ground under
paragraph (a), the information officer has taken reasonable steps
to assist the applicant to reformulate the application so as to avoid
causing such interference.

19. (1) Aninformation officer dealing with a request under this Part
for access to information, or an application under section 5 for the
correction of personal information, may refuse to grant access to the
information, or to correct the information, in accordance with the request
or application, without having caused the processing of the request or
application to have been undertaken, if the information officer is satisfied
that —

(a) the request or application is manifestly frivolous or vexatious.

(b) the request or application was refused on at least one previous
occasion and the Information Commissioner on dealing with a
complaint relating to the refusal, or the High Court, on hearing
an appeal against the decision to refuse the request or application,
as the case may be, confirmed the decision: and

(¢) there are no reasonable grounds for making the request or
application again.

(2) Aninformation officer shall give the applicant notice, in wr:

of a refusal under subsection (1) and shall inform the appiicant of —

{a) the reason for the refusal; and

(b) the right to request internal review of the decision in accordance
with section 40 and the time within which the application for
internal review is required to be made.

20. (1) Where, in relation to a request for access to information, a
decision is made under this Part that the applicant is not entitied to access
to the requested information or that provision of access to the information
be deferred or that no such information exists. the information officer
shall give the applicant notice, in writing, of the decision. and the notice
shall —

(a) state the findings on any material question of fact, referring to
the material on which those findings were based, and the reasons
for the decision:

(b) where the decision relates to a public body, state the name and
designation of the person giving the decision:

(c) where the decision does not relate to a request for access 0
information which if it existed, would be exempt information but
access is given to information in accordance with section 14,
state that the information is given with such deletions as to make
it not to be exempt;
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exist, state that a thorough and diligent search was made tc locate
the document; and

(e) inform the applicant of the right to request an internal review of
the decision in accordance with section 40.

(2) The notice referred to in subsection (1) shall in respect of a
decision that the requested information does not exist, include an
affidavit signed by the information officer stating all steps taken to
find the information or to determine whether the information exists,
including —

(a) details of all locations searched for the information and the person

or persons that conducted those searches:

(b) details of any communications with any person that the information
officer contacted in searching for the information or attempting to
establish the existence of the information; and

(c) any evidence relating to the existence of the information
including —

(i) any evidence that the information was destroyed. and
(ii) the location in which the information was Jast known to be held.

(3) A public body shall not be required to include, in a notice under
subsection (1), any matter that is of such a nature that its inclusion in a
record would cause the information to be exempt.

(4) If information is found after notice is given to an applicant under
subsection (1), the information officer shall immediately notify the
applicant in writing and thereafter as soon as possible but in any event
within 14 days —

(a) determine whether to grant the reguest;

an ;

(b) notify the applicant of the decision in writing; and
(¢) if the request is granted, subject to the payment of any applicable
fee, give the applicant access to the information.
(5) If access to the information is granted, the notice referred to in
subsection (4) shall state —
(a) the access fee (if any) payable; .
(b) the form in which access to the information will be given: and
(¢) that the applicant may request an internal review of the access fee
payable or the form in which access has been granted in accordance
with section 40,
and access shall be given if a fee is payable, upon payment of that fee or if
no fee is payable, immediately.
(6) If access to information is refused, the notice referred to in
subsection (4) shall state —
(@) adequate reasons for the refusal, including the provisions of this
Act relied on: and
() that the applicant may request an internal review of the decision
in accordance with section 40.

B.327
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Guide on how 21. (1) The Information Commissioner shall within 18 months after

10 use Act the commencement of this Act, compile in the official languages a guide
containing such information, in an easily comprehensible form and
manner, as may reasonably be required by a person who wishes to
exercise the right to access information under this Act.

(2) The guide shall, without limiting the generality of subsection (1),

include a description of —

(a) the objects of this Act;

(b) the postal address, phone and fax number and, if available,
electronic mail address of the information officer and deputy
information officer of every public body appointed in terms of
section 9;

(¢) the manner and form of a request for access to a record of a public
body in accordance with section 10;

(d) the assistance available from the information officer in terms of
this Act;

(e) the assistance available from the Information Commissioner in
terms of this Act;

(f) all remedies in law available regarding an act or failure to act in
respect of aright or duty conferred or imposed by this Act, including
the manner of lodging —

(i) an application for internal review of a decision of the
information officer, and

(ii) an appeal to the High Court against a decision of the
Information Commissioner:

(g) the provisions of section 22 requiring a public body to compile a
manual, and how to obtain access to a manual;

(h) the provisions of section 54 providing for the voluntary disclosure
of categories of records by a public body;

(i) the fees to be paid in relation to requests for access; and

(j) the regulations made in terms of section 63.

(3) The Information Commissioner shall. if necessary, update and

publish the guide at intervals of not more than two year
PART I — Publication of Certain Information
Publicition of 22. (1) Within six months after the commencement of this Act or
mrormauon

the coming into existence of a public body, the information officer of
the public body concerned shall compile and publish a manual approved
by the Information Commissioner containing —

(a) adescription of its structure and functions;

(b) the postal and street address, phone and fax number
available, electronic mail address of the information officer of
the body and of every deputy information officer of the body
appointed in terms of section 9:

manual
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how to obtain access to it;

(d) sufficient derail to facilitate a request for access to a record or
information of the public body, a description of the subjects on
which the body holds records or information and the categories
of records or information held on each subject;

() if any. the categories of records or information of the body which
are available without a person having to request access in terms
of this Act;

(/) adescription of the services available to members of the public
from the body and how to gain access to those services;

(g) adescription of any arrangement or provision for a person by
consultation, making representations or otherwise, to participate
in or influence the formulation of policy or the exercise of powers
or performance of duties by the body;

(h) a description of all remedies available in respect of an act or a
failure to act by the body; and

(i) such other information as may be prescribed by the Information
Commissioner.

(2) A public body shall, if necessary, update and publish its manual

referred to in subsection (1) at intervals of not more than one year.

(3) Each manual must be made available as prescribed.

(4) For security, administrative or financial reasons, the Minister may.
on request or of his or her own accord by notice in Gazetie, exempt any
public body or category of public bodies from any provision of this
section for such period as the Minister thinks fit.

23. (1) This section applies to information provided by
body for the use of, or used by, the public body or its officers in makin
decisions or recommendations, under or for the purposes of any
enactment administered by the public body, with respect to rights.
privileges or benefits. or to obligations, penalties or any detriment. to or
for which persons are or may be entitled or subject, being —

(@) manuals or other records containing interpretations. rules, guidelines.

practices or precedents including, but without limiting the

ubli

a9 O

generality of the foregoing. precedents in the nature of letters of
advice providing information to bodies or persons outside the
public body;

(b) information containing statements of the manner, or intended
manner. of administration or enforcement of such an enactment,
but not including information that is available to the public as
published otherwise than by the public body or as published by
another public body.

(2) A public body shall —

(@) cause copies of all records or information to which this section
applies that are in use to be made available for inspection and for
purchase by members of the public:
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(b) not later than 12 months after the date of commencement of this
Act, cause to be published in the Gazerre, a statement specifying
the records or information of which copies are, at the time of
preparation of the statement. so available and the place or places
where copies may be inspected and may be purchased; and

(c) within 12 months after the date of first publication of the statement
under paragraph (b) and thereafter at intervals of not mare than
12 months, cause to be published in the Gazerte, statements
bringing up to date information contained in the previous
statement or statements.

(3) The public body shall before the expiration of 12 months from
the date of commencement of this Act, comply with subsection (2) (a)
as far as is practicable.

(4) Nothing in this section requires exempt information —

(a) to be made available in accordance with subsection (2) (a); or

(b) to be referred to in a statement published in accordance with
subsection (2) (b) if the fact of the existence of the information
or record cannot be referred to in the statement without exempt
information being disciosed.

(5) Where a public body comes into existence on or after the date of
commencement of this Act, subsections (2) and (3) shall apply in relation
to that public body as if the references in those subsections to the date
of commencement of this Act were references to the date the public
body so comes into existence.

24. (1) This section applies, to any information or record that is —

(@) areport. or a statement containing the advice or recommendations,
of a body or entity established within the public body;

(b) areport. or statement containing the advice or recommendations.
of a body or entity established outside the public body by or under
any law, or by a Minister or other public body for the purpose of
submitting a report, providing advice or making recommendations
to the public body or to the responsible Minister of that public
body:

(¢) areport,or a statement containing the advice or recommendations.
of an interdepartmental committee whose membership includes
an officer of the public body:

(d) areport, or a statement containing the advice or recommendations.

of a committee established within the public body to submit a
report, provide advice or make recommendations to the responsible
Minister of that public body or to another officer of the public
body who is not 4 member committee;

areport. including a report concerning the results of studies,
surveys or tests. prepared for the public body by a scientific or
technical expert, whether employed within the public body or
not, including a report expressing the opinion of such an expert
on scientific or technical matters:




[image: image17.jpg](f) areport prepared for the public body by a consultant who was
paid for preparing the report;
(g) areport prepared within the public body and containing the results
of studies, surveys or tests carried out for the purpose of assessing,
or making recommendations on, the feasibility of establishing a
new or proposed Government policy, programme Or project;

(h) areport on the performance or efficiency of the public body, or
of an office, division or branch of the public body, whether the
report is of a general nature or concerns a particular policy,
programme or project administered by the public body;

(i) areport containing final plans or proposals for the re-organisation
of the functions of the public body, the establishment of a new
policy, programme or project to be administered by the public
body, or the alteration of an existing policy programme or project
administered by the public body, whether or not the plans or
proposals are subject to approval by an officer of the public body,
another public body, the responsible Minister of the public body
or Cabinet;

(j) astatement prepared within the public body and containing policy
directions or instructions for the drafting of legislation;

(k) areport of a test carried out within the public body on a product
for the purpose of purchasing equipment;

(I) anenvironmental impact assessment statement prepared within
the public body; and

(m) a valuation report prepared for the public body by a valuer,
whether or not the valuer is an officer of the public body.

2) A public body shall —

(a) cause to be published in the Gazetre, as soon as practicable after
the commencement of this Act, a statement specifying the
information or records to which this section applies which have
been created since the date of commencement of this Act and are
in the possession of the public body:

(b) within 12 months after publication of the statement required under
paragraph (@) and thereafter at intervals of 12 months, cause to
be published in the Gazerte. statements bringing up to date the
information contained in the previous statement or statements.

(3) The public body shall before the expiration of 12 months from
the date of commencement of this Act, comply with paragraph (2) (a)
as far as is practicable.

(4) Nothing in this section requires exempt information to be referred
to in a statement published in accordance with subsection (2) (a), if the
fact of the existence of information cannot be referred to in the statement
without exempt information being disclosed.
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(5) Where a public body comes into existence on or after the date of
commencement of this Act, subsections (2) and (3) shall apply in.relation
to that public body as if the references in those subsections to the date
of commencement of this Act were references to the date the public
body came into existence.

Notice 25. (1) A person may serve upon a public body a notice, in writing,
reusne . stating that, in the opinion of the person, a statement published by the
S catn . . A . 2
e ublic body under section 23 (2) or section 24 (2) does not specify a
of records in P! y P )

statement record or information as described in section 23 (1) or 24 (1) that was
required to be specified in the statement.

(2) The public body shall —

(a) make a decision within 21 days of receiving a notice and publish
the decision in relation to the record or information referred to in
subsection (1), not later than seven days thereafter in the Gazerte;
and

(b) cause the person to be given notice in writing of its decision.

(3) Where the decision is adverse to the person’s claim, the notice

shall —

(a) state the findings on any material questions of fact, referring to
the material on which those findings were based, and the reasons
for the decision: and

(b) inform the person of his or her right to request an internal review
of the decision and the time within which the request for review

is required to be made.

mpt informartion

Application of 26. (1) A public body may refuse to grant information only if the
i Far information is exempt by virtue of the provisions of this Part.

(2) An application may not be refused on the basis of the provisions
of this Part if the information requested is more than 10 years old, unless
the reason for the exemption continues to exist.

(3) The exemption under this Part shall cease to apply to information
brought into existence on or after the commencement of this Act when
a period of 10 years has elapsed since the last day of the year in which
the document came into existence.

(4) Information shall not be exempt under this Part if it contains purely
statistical, technical or scientific material.

Public interest 27. (1) Notwithstanding the provisions of this Part, an information

XEICE officer shall grant a request for access to information if the public interest
in the disclosure of the information outweighs the harm to the interest
protected under the relevant exemption.

(2) An information officer shall consider whether subsection (1}
applies in relation to any information raquested before i Se
on the basis of an exemption stated in this Part.
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28. (1) Information is exempt under this Part if it is information the ~ Information
disclosure of which under this Act — pjﬁ‘c’?g ©
(a) would be contrary to the public interest; formulation.
(b) would disclose matter in the nature of an opinion. advice or ete
recommendation prepared by an officer or a Minister, or
consultation or deliberation that has taken place between officers,
Ministers. or an officer and a Minister. in the course of , or for the
purpose of, the deliberative processes involved in the functions
of a public body; and
(c) would prejudice the formulation or development of policy by the
Government, by having a substantial adverse effect on —
(i) the free and frank provision of an opinion, advice or
recommendation, or
(ii) the free and frank exchange of views for the purposes of
deliberation.
(2) In the case of information of the kind referred to in section 23 (1),
the matter referred to in subsection (13 (a) does not include —
(a) matter that is provided for the use or guidance of, or is used or
may be used for, the purpose of making decisions or recommenda-
tons, or enforcing enactments referred to in section 23 (1);
(b) factual information:
(¢) the analysis, interpretation or evaluation of, or any projection
based on factual information:
(d) a statistical survey:
{e) areport by a valuer, whether or not the valuer is an off
public body:
() an environmental impuct statement or simila cord;

(¢ areport of a test carried out on a product for the purpose of
purchasing equipment for a public body or a consumer test report:

(h) areport or study on the performance or efficiency of a public
body. whether the report or study is of a general nature or is in
respect of a particular programme or policy:

(/) a feasibility or other technical study. including a cost estimale,
relating to a policy or project of a public body:

(j) areport containing the results of field research undertaken before
the formulation of a policy proposal;

(k) afinal plan or proposal to change a programme of a public bedy.
or for the establishment of 4 new progamme, including a
budgetary estimate for the programme , whether or not the plan
or proposal is subject to approval, unless the plan or proposal is
(o be submitted to Cabinet or a committee or subcommittee of
Cabinet;

(/) a report of an interdepartmental committee task force within
public body, which has been established for the purpose of
preparing & report on a particular topic, unless the report is to be
submitted to Cabinet or a committee or subcommittee of Cabinet;

er of the
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() a report of a committee, council or other body which is attached

(n)

(3)

to a public body and which has been established for the purpose
of undertaking inquiries and making reports and recommendations
to the public body;
the reasons for a final decision, order or ruling of a publi¢ body
made during or at the conclusion of the exercise of discretionary
power conferred by or under a written law administered by the
public body, whether or not the written law or scheme allows an
appeal to be taken against the decision, order or ruling, and
whether or not the reasons —
(i) are contained in an internal memorandum of the public body
or in a letter from an officer or employee of the public body, or
(ii) were given by the officer who made the decision, order or
ruling or were incorporated by reference into the decision,
order or ruling.
Where a decision is made under Part II that an applicant is not

entitled to access to information by reason of the application of this
section, the notice under section 20 shall state the public interest
considerations on which the decision is based.

29.

(1) Information is exempt under this section if disclosure of the

information under this Act would be contrary to the public interest for
the reason that the disclosure would cause substantial prejudice to the
security or defence of Botswana.

@)

For the purpose of this section “security or defence™ referred to

in subsection (1) means —
(a) military tactics or strategy or military exercises or operations

(b)

undertaken in preparation of hostilities or in connection with the
detection, prevention, suppression, or curtailment of subversive
or hostile activities;
intelligence relating to —

(i) defence of Botswana.

(i) the detection, prevention, suppression or curtailment of

subversive or hostile activities:

methods of. and scientific or technical equipment for collecting.,
assessing or handling information referred to in paragraph (b);
the identity of a confidential source and any other source of
information referred to in paragraph (b): or
the quantity, characteristics. capabilities. vuinerabilities or
deployment on anything being designed. developed. produced
or considered for use as weapons or such other equipment,
excluding nuclear weapons.
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activities” means —

(@) an attack against Botswana by a foreign element;

(b) acts of sabotage or terrorism aimed at the people of Botswana or
a strategic asset of the State, whether inside or outside Botswana; or

(¢) a foreign or hostile intelligence opera

(4) Information is exempt under this section if it contains records,
the disclosure of which would be likely to substantially prejudice the
lawful activities of the security or intelligence services.

(5) For the purposes of this Act, a certificate signed by the responsible
Minister certifying that information as described in a request would, if
it existed, be one of a kind referred to in subsection (1) or (2), establishes
conclusively that if such information exists. it 1s exempt information of
that kind.

30. (1) Information is exempt under this section if disclosure under
this Act would be contrary to the public interest for the reason that it
would cause substantial prejudice to relations between the Government
of Botswana and the Government of any other State or an international
organisation of States.

(2) For the purposes of this section information which relates to the
relations referred to in subsection (1) is information —

(a) supplied by or on behalf of the State to another State or an
international organisation in terms of an international agreement
with that State or organisation which requires the information to
be held in confidence;

(b) required to be held in confidence by international law:

(c) on the positions adopted or to be adopted by the State, another
State or an international organisation for the purpose of present
or future international negotiations; or
that constitutes diplomatic correspondenc s with
another State or with an international organisation or official
correspondence exchanges with diplomatic missions or consular
posts of the country.

31. (1) Information is exempt under this section if its disclosure under
this Act would, or is likely to —

(a) cause substantial prejudice to the investigation of a breach or
possible breach of the law or prejudice the enforcement or proper
administration of the law in a particular instance

(b) cause substantial prejudice to the fair trial of a person or the
impartial adjudication of a particular case:

(¢} disclose, or enable a person to ascertain. the ide
confidential source of information in relation to the e
or administration of the law:

-~
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(d) disclose methods or procedures for preventing, detecting,
investigating, or dealing with matters arising out of, breaches or
evasions of the law the disclosure of which would, or would be
reasonably likely to. cause substantial prejudice to the effectiveness
of those methods or procedures; or

(e) endanger the lives or physical safety of persons engaged in or in
connection with law enforcement or persons who have provided
confidential information in relation to the enforcement or
administration of the law.

(2) This section does not apply to information that —

(a) reveals that the scope of a law enforcement investigation has
exceeded the limits imposed by law;

(b) reveals the use of illegal methods or procedures for preventing,
detecting, investigating, or dealing with matters arising out of,
breaches or evasions of the law;

(¢) contains any general outline of the structure of any programme
adopted by a public body for investigating breaches of, or enforcing
or administering the law:

(d) is a report on the degree of success achieved in any programme
adopted by a public body for investigating breaches of , or enforcing
or administering, the law;

(e) is a report prepared in the course of routine law enforcement
inspections or investigations by a public body which has the

function of enforcing and regulating compliance with a particular

1 sther than the criminal law:

(/i isareportonalaw enforcement investigation. where the substance
of the report has been disclosed to the person who, or the body
which. was the subject of the investigation, if it is in the public
interest that aceess to the document should be granted under this
Act.

32. (1) Information is exempt under this section if it is of such a
nature that it would be privileged from production in legal proceedings
on the ground of legal professional privilege unless the person entitled
to the privilege has waived the privilege.

(2) Information of the kind referred to in section 23 (1) is exempt by
virtue of subsection (1) by reason only of the inclusion in the record or
information of matter thar is used or is to be used for the purpose of the
making of decisions or recommendations referred to in section 23 (1).

33. (1) Information is exempt under this section if its disclosure under
this Act would invoive the unreasonable disclosure of personal
information of any individual. including a deceased individual.

{2) Subject to subsections (4} and (5). the provisions of subsection (1)
do not have effect in relation to a request by a person for access to
information by reason only of the inclusion in the information of matter

relating to tha
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subsection (2) is made to a public body for access to a record containing
personal information of any individual. including a deceased individual,
and the information officer decides to grant access to the record, the
information officer shall, if practicable, notify the individual who is the
subject of that information, or in the case of a deceased individual, that
individual's next-of-kin. of the decision and of the right to request a
review of the decision.

(4) Nothing in this Act shall be taken to require a public body to give
information as to the existence or non-existence of a record of a kind
referred to in subsection (1) where information as to the existence or
non-existence of that record, if included in the information. would cause
the information to be exempt by virtue of this section.

(5) Where a request is made to a public body for access to a record
that contains information of a medical or psychiatric nature concerning
the person making the request and it appears to the information officer
that the disclosure of the information to that person might be substantially
prejudicial to the physical or mental health or well-being of that person.
the information officer may direct that the record containing that
information, that would otherwise be given to that person is not to be
given to him or her but is to be given instead to a medical practitioner to
be nominated by that person.

34. (1) Information is exempt under this section if its disclosure under
this Act would disclose information acquired by a public body from a
business, commercial or financial undertaking. and —

(a) the information relates to trade secrets: or

(b) the disclosure of the information under this Act would cause

substantial prejudice to a legitimate business. commercial or
financial interest of the undertaking or a third party.

(2) In deciding whether disciosure of information would cause
substantial prejudice. for the purposes of paragraph (b) of subsection (1},
the information officer may take into account —

(a) whether information is generally available to competitors of the

undertaking;

(b) whether the information would be exempt if it were generated by
a public body:

(¢) whether the information could be disclosed without causing
substantial prejudice to the competitive position of the undertaki

(d) whether there are any considerations in the public interest in
favour of disclosure which outweigh considerations of competitive
disadvantage to the undertaking. for instance, the public interest
in evaluating aspects of regulation by a public body of corporate
practices or environmental controls: and

(e) any other consideration which. in the opinion of
officer, is relevant.

Tmanuon
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(3) Prior to making a determination under subsection (1) as to whether
the disciosure of information would cause substantial prejudice to a
legitimate business, commercial or financial interest of the undertaking
or third party, the information officer shall notify the undertaking or
third party which has supplied the information that the pubiic body has
received a request for access to the information and shall —

(a) seek the view of the undertaking or third party as to whether

isclosure should occur: and

(b) notify the undertaking or third party, where the information officer
after consultation has decided to disclose the information and in
such a case notify the undertaking of the right to request an internal
review of the decision.

(4) Information is exempt under this section if —

(a) itcontains the following information that would, if disclosed under
this Act, cause substantial prejudice to a legitimate interest of a
public body —

(1) information relating to trade secrets of the public body, or

(ii) in the case of a public body engaged in trade or commerce,
information of a business, commercial or financial nature;

(b) it contains the results of scientific or technical research undertaken
by a public body. and —

(i) the research could lead to a patentable invention,

(i) the disclosure of the results of an incomplete state under
this Act would cause substantial prejudice to the legitimate
business. commercial or financial interest of an undertaking
or third party, or

(iil} the disclosure of the results before the completion of the
research would cause substantial prejudice to the Jegitimate
interest of the public body; or

(¢y itis an examination paper. a paper submitted by a stus
course of an examinan iner’ ilari

not been completed.
Information 35. (1) Informadon is exempt under this section if its disclosure under
< "8 his Act would divuige any information or matter communicated in

idence by or on behalf of a person or a Government to a public

obtained in
confidence body. und —
{a) the information would be exempt if it were generated by a public
body: and

the disclosure of the information under this Act would be contrary
to the public interest by reason that the disciosure would cause
substantial prejudice to the ability of a public body to obtain
similar information in the future
This section does not apply to information —
) acquired by a public body from a business, commercial or
financial undertaking: and
(b) that relates to trade secrets or other matters of a business,
commercial or financial nature.

(b

1
i



[image: image25.jpg]36. (1) Information is exempt under this section if its disclosure under
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cause substantial prejudice to the economic interests of the state or the
ability of the state to manage the national economy.

(2) The information to which subsection (1) may apply includes,
records containing information relating to —

(a) currency or exchange rates;

(b) interest rates;

(¢) taxes, including duties of customs or of excise; or

(d) the regulation or supervision of banking, insurance and other
financial institutions.

37. Notwithstanding any law to the contrary and any immunity of
the State, information is exempt under this section if its disclosure under
this Act would —

(a) be in contempt of court;

(b) be contrary to an order made or given by a commission, tribunal
or other person or body having the power 1o take evidence on
oath; or

(¢) infringe the privileges of Parliament.

38. Notwithstanding any law to the contrary. a public body shall give
access to exempt information where, in the circumstances. the giving of
access to the information is justified in the public interest, having regard
both to any benefit and to any damage that may arise from doing so in
matters such as, but not limited to —

(a) abuse of body or neglect in the performance of official duty:

) s

(c)

(d) unauthorised use of public funds.

(e) contravention of the law; or

(fy maladministration.

PART V — Internal Review of Decisions

39. (1) Anapplicant may by application in writing reguest an internal
review of a decision of an information officer —

(a) refusing to grant access to information in accordance with a
request:

(b) to extend the period of time to respond to a request:

(c) that information cannot be found or does not exist;

(dy as to the amount of a fee charged whether or not the fee has
already been paid by the applicant: or

(e) not to grant access to information in the form requested by the
applicant, whether or not access in another form has already been
provided to the applicant.
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(2) A third party may by application in writing, request an internal
review of a decision of an information officer to grant access to
information containing personal information or information relating to
a business, commercial or financial undertaking of a third party.

40. (1) Aninternal review request under section 39 (1) shall be made
within 60 days after the receipt of a decision referred to in section 39 (1).

(2) An internal review request under section 39 (2) shall be made to
the information officer within 10 days after receipt of a decision referred
to in section 39 (2). .

(3) An internal review request shall identify the particulars of the
request and the decision of the information officer which is the subject
of the internal review.

(4) Tf an internal review request is lodged after the expiry of a period
specified in subsection (1) or (2), respectively, the information officer
shall, upon good cause shown, allow the late lodging of the request.

(5) As soon as possible, but in any event within five days after receipt
of an internal review request, the information officer shall —

(a) submit to the authorised person —

(i) the request for internal review,
ii) the information officer’s reasons for the decision. and
(ili) the information that is the subject of the review; and

(b) and notify the applicant in writing that the documents have been

so submitted.

41. (1) The authorised person to whom request for internal review
is submitted in accordance with section 40 shall as soon as reasonably
possible, but in any event within 15 days after the request for internal
review is received by the information officer —

(a) make a fresh decision on behalf of the public body; and

(b) notify the applicant and where relevant, the third party of that

decision in writing.

(2) If the authorised person decides to grant access to the information.
the notice to the applicant referred to in‘subsection (1) shall state —

(a) the fee (if any) payable;

(b) the form in which access will be given: and

(¢) that the applicant may lodge a complaint with the Information

Commissioner under Part V1 against the decision in respect of
the fee payable or the form of access and the process for lodging
that complaint.

(3) Where an applicant has been given notice that access to the
information has been granted. the applicant shall be given access to the
information —

(a) if a fee is payable, upon payment of that fee; or

(b) if no fee is payable, immediately
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decided to release information containing third party information. the
applicant may not be granted access to that information until such time
as any right of the third party to lodge a complaint with the Information
Commissioner against the release of the information under Part VI has
expired or any appeal to the High Court against the decision of the
Information Commissioner Jodged by the third party has been finally
determined.
(5) If the authorised person decides not to grant access to the
information, the notice to the applicant or third party respectively referred
to in subsection (1) shall state —
(a) adequate reasons for the refusal. including the provisions of this
Act relied on; and

(b) that the applicant may lodge a complaint with the Information
Commissioner under Part VI against the decision and the process
for lodging that complaint.

(6) The decisions under this section shall be made by the authorised
person, personally and may not be delegated to any other person.

(7) If the authorised person fails to give a decision on an internal
review request within the time specified in subsection (1), he or she
shall be deemed to have affirmed the original decision of the information
officer.

42. For the purposes of this Part —

“authorised person” means a person designated in writing by the
responsibie Minister.

PART VI — Establishment of the Informarion Conunission

43. (1) There shall be established an Information Commission which
shall be responsible for the promotion, monitoring and protection of the
right of access to information under this Act.

) The Information Commission shall consist of —

(a) the Information Commissioner; and

(h) such number of Assistant Information Commissioners and other

staff as may be deemed necessary.

(3) The general superintendence. direction and management of the
affairs of the Information Commission shall vest in the Information
Commissioner who may exercise all such powers and do all such acts
and things which may be exercised or done by the Information
Commission

(4) The Information Commissioner and Assistant Information
Commissioners shall be persons of eminence in public life with wide
knowledge and experience in law, science and technology, social service.
management, journalism, mass media or administration and governance.

Establishment
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Commission
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(5) A person shall not be qualified to be appointed as Information
Commissioner if he or she — ’

(a) is a member of the National Assembly or a member of a local
authority, a candidate for election as a member of the National
Assembly or a local authority nominated as such with his or her
consent.

(b) holds any other office of profit or connected with any political
party; or

(c) carries on any business or pursues any profession.

44. (1) There shall be established for the purposes of this section a
Committee which shall be called the Nominating Committee which shall
consist of Members of Parliament from all political parties represented
in the National Assembly.

(2) The Information Commissioner shall be appointed by the
President on the recommendation of the Nominating Committee.

(3) The Nominating Committee shall, by consensus, nominate not
more than seven candidates desirous of being appointed as Information
Commissioner and shall submit their names and recommendations on
each candidate to the President.

(4) Every candidate to be nominated shall be interviewed by the
Committee.

(5) For the purpose of interviewing candidates for nomination under
subsection (3), the Nominating Committee shall cause to be advertised
in the Gazerte and in any local newspaper a notice inviting candidates
desirous of being appointed as Information Commissioner to apply to
the Nominating Committee to be interviewed for nomination.

(6) The interview of candidates for nomination under
shall be conducted in accordance with the principles of transparency
and openness.

45. (1) The Information Commissioner and Assistant Information
Commissioners respectively shall hold office for a term of five years
from the date on which he or she enters upon his office subject to
reappointment for one further term of five years:

Provided that a person shall not hold office as Information
Commissioner after he or she has attained the age of 65 years.

(2) The Information Commissioner shall before he or she enters his
or her office make and subscribe before the Speaker of the National
Assembly an oath or affirmation in the form set out in the Schedule.

(3) The salaries and allowances payable to and other terms and
conditions of service of the Information Commissioner shall be
equivalent to those of the Ombudsman.

(4) The Information Commissioner shall appoint such other officers
and employees as may be necessary for the efficient performance of the
functions under this Act, and the officers and employees shall be subject
to and the terms and conditions of service of the Public Service.
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Constitution (which relate to the removal of High Court Judges from
office) shall with such modification as may be considered necessary,
apply to the office of Information Commissioner.

47. (1) In the discharge of his or her functions, the Information
Commissioner shall enjoy operational and administrative independence
from any other person or body, including the government and any of its
agencies, except as specifically provided for by law.

(2) The Information Commissioner shall have all powers. direct or
incidental, as are necessary for the performance of his or her functions
as provided for in this Act, including full legal personality, and the power,
subject to the provisions of this Act. to sue and be sued in his or her own
name.

(3) The Information Commissioner shall perform his or her functions
under this Act without fear, favour or prejudice.

(4) The Information Commissioner shall through a process of public
consultation, determine the rules and procedures to regulate the exercise
of his or her powers and the performance of the duties and functions
conferred on him or her under this Act.

(5) The Information Commissioner shall be accountable to Parliament
for the execution of his or her functions.

(6) The funds of the Information Commission shall be derived from
such sums as may from time to time be appropriated by Parliament for
that purpose.

48. (1) No criminal or civil proceedings shall lie against the

under the direction of the Information Commissioner, for anything done,
reported or said in good faith in the course of the exercise or performance
or purported exercise or performance of any power, duty or function of
the Information Commissioner under this Act.

(2) Personnei who disclose any wrongdoing within the Information
Commission shall not be subjected to any detriment in the course of
their employment by reason of the disclosure.

4%. (1) The functions of the Information Commission shall be —

(a) to investigate. on its own initiative or upon a complaint made by
any person or group of persons, the violation of the provisions of
this Act;

(b) to inspect and audit public bodies with a view to assessing and
evaluating the collection, processing and dissemination of
information to the public and making appropriate recommendations
thereon;

(¢) to inform and educate the public as to their rights under this Act
by means of a continuing programme of research, publication,
Jectures and symposia and by such other means as the Information
Commissioner may deem fit:
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(d) to recommend to all public bodies effective measures to promote
access to information;

(e) to approve information dissemination procedures. mcludmo
manuals, for proactive disclosure of information by all public
bodies; and

(/) to perform such other functions as the Information Commissioner
may consider necessary for the promotion of access to information.

(2) The Information Commission shall have all the powers necessary

for the per[ormance of its functions under this Act, including power to —

(a) resolve a matter through negotiation, conciliation or medication
where it deems such recourse appropriate;

(b) determine the need for, form of and type of investigation required
for the determination of any matter;

(¢) make any such determination as it considers just and equitable
including issuing such fines, recommendations and/or penalties
in matters before it as it considers appropriate;

(d) authorise or undertake any such action it deems necessary or
appropriate for the execution of its functions in terms of this Act;

(e) dismiss a matter it considers vexatious, frivolous or clearly
unwarranted;

(/) dismiss a matter where the applicant has failed to exhaust the

internal review procedure provided under Part V;

(g) erant condonation where appropriate on the facts of the matter;
(h) develop rules of procedure, guidelines and regulations as it deems
appropriate;
rdare r\b 1rv1

e written orders o aing

(j) make direct referrals to an appropriate court on questions of law
or such other matters it considers appropriate; and

(k) bring actions in its own name before an appropriate court or join
proceedings where it deems necessary.

g the production of information;

Information 5¢. (1) In the performance of its functions under this Act, the
ommission Information Commission shall have the powers of a court in respect of
powers of 4 the following matters —

court (a) issuing summonses or other orders requiring the attendance of

any person before the Information Commissioner and the producvrm
of any document or record relevant to any investigation by the
Information Commissioner;

(b) receiving evidence in affidavit or questioning any person in
respect of any subject matter under investigation before the
Information Commissioner:

(¢) rf)qurma any person to disclose any information within such
person’s knowledge relevant to any investigation by the Information
Commissioner: and

(d) any other matter as the Minister may. in consultation with the
Information Commissioner. prescribe.
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been an infringement of the provisions of this Act, order —

(a) the release of any unlawfully withheld information;

(b) the payment of compensation; or

(c) any other lawful remedy or redress.

(3) A person or public body dissatisfied with an order made by the
Information Commissioner under subsection (2) may within 21 days
after receipt of the order appeal to the High Court against that order.

(4) An order of the Information Commissioner under subsection (2)
may be filed in the High Court by any party thereto in such manner as
the Information Commissioner may, in consultation with the Chief
Justice, prescribe.

(5) If no appeal is filed under subsection (3), the party in favour of
whom the order is made by the Information Commissioner may apply
exparte by summons for leave to enforce such order as a decree and the
order may be executed in the same manner as an order of the High
Court to the like effect.

(6) A person who —

(a) fails to attend before the Information Commissioner in accordance

with any summons or order issued under subsection (1) (a);

(b) having attended before the Information Commissioner. refuses
to be sworn or to make an affirmation. or having been sworn or
affirmed, refuses without lawful excuse. to answer any guestion
or to produce any information:

(¢) knowingly gives any false or misleading information to the
Information Commissioner: or

(d) causes an obstruction or disturbance in the course of any
proceedings before the Information Commissioner,

commits an offence and shall, on conviction, be liable to a fine not
xceeding P3,000. or to imprisonment for term not exceeding six months.
or to both.

(7) The Information Commissioner may. for the purpose of
conducting any investigation pertaining to an inquiry. utilise the services
of any public officer or investigation agency of the Government.

51. (1) A person or public body wishing to lodge a complaint under
this Act shall do so in writing addressed to the information Commissicner
or such other person as may be duly authorised by the Information
Commissioner for that purpose.

(2) A complaint under subsection (1) shall be in such form and contain
such particulars as the Information Commissioner may, from time to
time, prescribe.
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(3) Upon receipt of a complaint under subsection (1), the Information
Comimissioner may —
(a) call for information or a report regarding such complaint from any

person or public body within such reasonable time as may be
specified by the Information Commissioner and —

(i) if the information or report is not received within the time
stipulated by the Information Commissioner, the Information
Commissioner may proceed to inquire into the complaint
without such information or report;

(ii) if on receipt of the information or report the Information
Commissioner is satisfied either that no further action is
required or that the required action has been initiated by the
public body, the Information Commissioner shall, in writing,
inform the complainant accordingly and take no further
action;

(b) without prejudice to paragraph (a), initiate such inquiry as it

considers necessary. having regard to the nature of the complaint.

Decisions of 52. (1) The Information Commissioner may make any of the

Information
Commissioner

following decisions appropriate to any investigation it undertakes

including:

(a)
(b)
(c)
(d)

(e)

)]

affirming the decision of the Information Officer;

varying the type of access originally granted or requested:
setting aside the decision of the Information Officer and making
aruling:

requiring the Information Off] such steps as may be
necessary to secure compliance with the provisions of this Act;
in cases of repeated or willful failures to comply with an obligation
of this Act. imposing a fine on the public body or Information
Officer;

summary rejection, if in the discretion of the Information
Commissioner. the complaint is frivolous, vexatious or
unwarranted or where the complaint has failed to exhaust the
internal review procedure provided by the public body;

) requiring the public body to compensate the complainant for any

loss or other detriment suffered;

ruling on any matter relating to the execution of warrants and
search and seizure; or

any other order the Information Commissioner considers just or
equitable.

The Information Commissioner may issue such directions he or
she deems necessary to enforce his or her decision.

The Information Commissioner shall —

produce a statement of facts, findings and reasoning for his or
her decisions on matters before it; and

serve notice of his or her decision, stating the 10 appe
the High Court, on the complainant and the public body.
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Court any failure to comply with a decision pursuant to this section and
the High Court shall consider such failure under the rules relating to
contempt of court.

53. (1) Any person aggrieved by a decision of the Information
Commissioner under this Act may appeal to the High Court against the
decision of the Information Commissioner.

(2) An appeal referred to in subsection (1) shall be made within 60
days after receipt of the decision of the Information Commissioner:

Provided that if the circumstances so warrant, an appeal may be
brought to the High Court on the grounds of urgency.

(3) Notwithstanding this Act or any other law, when hearing an appeal
against a decision of the Information Commissioner under this section.
the High Court may examine any record of a public body to which this
Act applies, and no such record may be withheld from the court on any
grounds except whenever access to information is expressly prohibited
by this Act.

(4) The High Court may not disclose to any person, including the
parties to the proceedings concerned., other than the public body referred
to in subsection (3) —

(a) any record of a public body which. on a request for access, may

have been refused under this Act,

(b) if the information officer in refusing to grant access to a record
refused to confirm or deny the existence or non-existence of the
record, any information as to whether the record exists.

(5) In the proceedings on appeal under this section, the High Court

may —

(a) receive representations e¢x parte:

(b) conduct hearings in camera; and

(c) prohibit the publication of such information in relation to the
proceedings as the court determines, including information in
relation to the parties to the proceedings and the contents or orders
made by the court in the proceeding

(6) The rules of evidence appiicable in civil proceedings apply to
proceedings on an appeal under this section.

(7) The burden of establishing that —

(a) the refusal of a request for access: or

(b) any decision taken under this Act complies with the provisions
of this Act ests on the party claiming that it complies

(&) The High Court may. in addition to any other order. grant an
order —

(a) confirming. amending or setting aside the decision which is the

subject of the application concerned:

(b) requiring an information officer’to grant or der
of a public body:

ss 10 arecord
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(c)

(d)

()
(9)

requiring the information officer or relevant authority of a public
body to take such action or to refrain from taking such action as
the court considers necessary within a period mentioned in the
order; ]
granting an interim or specific relief, a declaratory order or
compensation; or

as to costs.

In this section, “decision of the Information Commissioner”

inciudes the failure of the Information Commissioner to comply with
any provision of this Act.

54.

PART VII — Monitoring and Reporting

(1) The information officer shall at least once each year, submit

to the Information Commissioner a description of —

(a)

(b)
(2)

the categories of information or records of the public body that

are automatically available without a person having to request

access in terms of this Act. including such categories available —
(i) forinspection in terms of any enactment other than this Act;
(i1) for purchase or copying from the body: and

(iii) from the body free of charge; and

how to obtain access to such information or records.

The Information Commissioner shall at least once a year publish

every description submitted in terms of subsection (1) and update every
description published at least twice a vear.

(1) The information officer of each public body shail annually

submit to the Information Commissioner a report stating in relation (o
the public body —

(a)
(b)
(c)

the number of applications for access received;
the number of applications for personal information;
the number of applications for access granted in full and in part;

ted in terms of section 2

the number of applications for access gran

the number of applications for access refused in full and in part;
the number of times each provision of Part I'V was relied on to

refuse access in full or in part;

} the number of requests for internal review lodged with the public

bodv and the number of cases in which, as a result of an internal
review access to information was given:

the number of complaints lodged with the Information
Commissioner and the outcome of those complaints:

a description of the steps or efforts taken by the head of the public
body to encourage all officers of that body to comply with the
provisions of this Act;

any facts which indicate an effort by the public body to administer
and implement the spirit and intention of the Act according o its
submitted plan:
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person under this Act;

(I) particulars of any disciplinary action taken against any person
under this Act;

(m) particulars of any difficulties encountered in the administration
of this Act in relation to the operations of the public body including
issues of staffing and costs: and

(n) recommendations for reform, or amendment of this Act, other
legislation, common law, sector regulation or practice relevant
to the optimal realisation of the objectives of this Act.

(0) such other matters as may be prescribed by the Information
Commissioner.

(2) The information Commissioner may impose penalties on public

bodies which do not comply with subsection (1).

56. (1) The Information Commissioner shall, as soon as practicable
after the 31st of March of each year, prepare a report to the National
Assembly on the operation of this Act during that year. and submit the
report to the Minister who shall as soon as possible thereafter cause a
copy of such report to be laid before the National Assembly.

(2) Each public body shall. furnish to the Information Commissioner
such information as he or she requires for the purposes of the preparation
of a report under this section, and shall comply with any administrative
requirements prescribed by the Information Commissioner. concerning
the furnishing of that information and the keeping of records for the
purposes of this section.

(3) A report under this section shall include. in respect of the year 1o
which the report relates, the following information —

(a) the number of requests made to a public body:

(b) the number of decisions by a public body m relation to which an
applicant was not entitled to access to information pursuant to a
request, including the provisions of this Act under which these
decisions were made and the number of times each provision
was invoked;

(¢) the number of requests for internal review of decisions of the
information officer and the outcome of those requests:

(d) the number of the complaints lodged with the Information
Commissioner for investication and the outcome of those
complaints:

(e) the number of appeals against decisions under this Act and the
outcome of those applications:

{f) the namber of notices served upon a public body under section 25
(1). including and the number of decisions by the public body. in
respect of such notices. which were adverse 10 a person’s claim;

(g) the amount of fees collected by a public body under this Act:

(h) any other information which indicates an effort by a public body
to administer and implement this Act.
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(4) Where the Information Commissioner has made any
recommendation in accordance with section 49 (1) (b) or (d) and within
a reasonable time thereafter no action has been taken which appears to
him or her to address the recommendation, the Information
Commissioner may lay before the National Assembly a special report.

57. (1) Every public body shall maintain its records in a manner
which facilitates the right to information, as provided for in this Act,
and in accordance with the Code of Practice stipulated in sub-section (2).

(2) The Information Commissioner shall, after appropriate
consultation with interested parties. issue and from time to time update
a Code of Practice relating to the keeping, management and disposal of
records, as well as the transfer of records for archiving.

PART VIII — Miscellaneous Provisions

58. In considering whether or not information is exempt under this
Act, a public body shall act in good faith and in the public interest, and
shall endeavour, as much as possible, to afford to members of the public
maximum access to information.

59. (1) Where a record, whether or not it is one to which access has
been given under this Act. contains personal information of an individual
and that individual alleges that the information is inaccurate, the public
body which holds that record may, on the application of that individual,
correct the information.

(2) For the purposes of this section —

(@) “inaccurate” means incorrect, incomplete, misleading or not

relevant to the purpose for which the document is held; and
(b) information may be corrected by amending. supplementing or
deleting it.

(3) An application under subsection (1) shall —

(a) be in writing:

(b) as far as practicable, specify —

(i) the record containing the personal information that is

claimed to require amendment,

(ii) the information that is claimed to be incomplete, incorrect
or misleading,

(111} whether the information is claimed to be incomplete, incorrect
or misleading,

(iv) the applicant’s reasons for so claiming, and

(v) the amendment requested by the applicant.

(4) Where the Information Officer is not satisfied with the reasons
for an application under subsection (1), he or she may refuse to make
any correction 1o the information and inform the applicant, in writing,
of his or her refusal together with reasons for so doing as soon as
practicable, but in any case not later than 21 days after the day on which
the application is made.
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60. (1) Where access to information has been given in good faith or in ~ Protection

1 1 - hi : P - : against
accordance with the requirements of this Act. in the belief that it was required erisass

to be given in accordance with this Act, unless malice is proved — defamation or

(a) no action for defamation, breach of confidence or infringement ~ breach of
conhidence

of copyright may be brought against the Information Officer,
public body or against the responsible Minister, or an officer or
employee of the public body as a result of the giving of access;
and

(b) no action for defamation or breach of confidence may be brought,

in respect of any publication involved in the giving of access by
the public body, against —
(i) any person who was the author of the information, or
(ii) any person as a result of that person having supplied the
record or the information contained in it to the public body.

(2) The giving of access to information. including exempt
information, in consequence of a request shall not be taken for the
purposes of the law relating to defamation, breach of confidence or
copyright. to constitute an authorization or approval of the publication
of the information or its contents by the person to whom access is given.

(3) Nothing in this Act affects any privilege, whether qualified or
absolute, which may attach at common law to the publishing of a
statement.

61. (1) No person shall be criminally or civilly liable for the
disclosure or authorization of the disclosure, in good faith and in
accordance with the requirements of this Act, of any information.

(2) No person shall be subjected to any detriment in the course of
their employment by reason of the disclosure or authorisation of the
disclosure in good faith of any information under this Act.

62. (1) A person who with intent to deny a right of access to  Offences
information under this Act —

(a) destroys, damages or alters information;

(b) conceals information;

(c) falsifies information or makes a false record:

(d) obstructs the performance by a public body of a duty under this Act;

(e) interferes or obstructs the work of the Information Commissioner;

or

(f) directs, proposes, counsels or causes any person in any manner

to do any of the above,
commits an offence and is liable to a fine not exceeding P5.000 or
imprisonment for a term not exceeding 2 vears or both.

63. (1) The Information Commissioner may by regulations or Regulations
directives prescribe anything which under this Act may be prescribed
by the Information Commissioner including —

(a) the manner in which applications under this Act are 1o be made:

(b) the form in which information requested under this Act is to be

supplied:
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SCHEDULE
(section 44 (2))

Form of oath or affirmation to be made by
the Information Commissioner

L womsssmessnusmsmmmmassss s , do swear/solemnly, sincerely and truly declare and
affirm* that I will well and truly serve the Republic of Botswana in the office of Information
Commissioner and that I will duly and faithfully and to the best of my ability, knowledge and
judgment perform the duties of my office without fear and favour, affection or ill-will and

that I will uphold the Constitution of Botswana and the Laws of Botswana.

So Help Me God*

“deletc as appropriate
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[

the making of applications for personal information by
representatives of the individual to whom the information relates;
the measures which public bodies shall take in order to assist
persons in exercising their rights under this Act;

the measures which public bodies shall take to ensure that
adequate records are created and maintained by public authorities;
the procedures that should be followed by an applicant in
reguesting a public body to review any decision of an information
officer;

) procedures requiring a public body to consult with a third party
b ] F 3 party

before giving access to information obtained by it from that party:
procedures requiring a public body to ensure that personal
information is accurate;

any relief to be sought by an individual who has suffered damage
as a result of the holding of inadequate information about the
individual's personal affairs by a public authority; and

the records that public bodies shall be required to keep.

The Minister may by statutory instrument make regulations —
prescribing anything to be prescribed by the Minister under this
Act: and

for the better carrying out of the provisions of this Act.
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SCHEDULE
(section 44 (2))

Form of oath or affirmation to be made by
the Information Commissioner

T sommmmstimenmnson b s , do swear/solemnly. sincerely and truly declare and
affirm* that I will well and truly serve the Republic of Botswana in the office of Information

Commissioner and that I will duly and faithfully and to the best of my ability, knowledge and
judgment perform the duties of my office without fear and favour, affection or ill-will and
that I will uphold the Constitution of Botswana and the Laws of Botswana.

So Help Me God*

“delete as approp




